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Welcome
WELCOME to the latest 
edition of HMRC Enquiries, 
Investigations and Powers 
e-magazine. 

As always, we’ve loads 
of great features to help 
you in your dealings with 
the taxman. Especially 
interesting is Mark 
McLaughlin’s article on 
having a meeting with 
HMRC (page 6-7). It walks 
you through the process, 
outlining what to expect 
and explaining how you can 
best prepare – an invaluable 
guide.

Happy reading, 
The Armstrong Media team
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681,000 UK taxpayers forced to 
reschedule payments with HMRC
Some 681,000 UK individuals and 
businesses are so far behind on their 
tax bills that they have been forced 
to reschedule their payments with 
HMRC, according to research by UHY 
Hacker Young.

Taxpayers are able to reschedule 
their tax payments with HMRC by 
agreeing ‘Time to Pay’ arrangements. 
These allow taxpayers to pay their 
taxes over a longer period of time, 
but can be extremely difficult to 
negotiate.

The research shows that the Brexit-
related and broader slowdown of 
the economy has put the finances of 
small businesses and individuals in a 
squeeze, making it harder for them 
to pay their tax bills. For example, 
the number of individuals entering 
insolvency has risen by 14% to 
121,700 in the last year alone.

HMRC’s controversial ‘Loan Charge’ 
is also likely to have caused a surge 
in the number of taxpayers forced 
to ask negotiate ‘Time to Pay’ 
arrangements with HMRC. The Loan 
Charge was introduced by HMRC 
earlier this year to effectively claw 
back up to 20 years’ worth of tax 

it believes it is owed by individuals 
who used disguised remuneration 
schemes.

The Loan Charge, which is now under 
review by the Government, forces 
those with outstanding debts to pay all 
the outstanding tax in one lump sum. 
That tax bill will be unaffordable to 
many of those taxpayers.

Clive Gawthorpe, tax partner at the 
firm’s Manchester office, said: “With the 
economy putting both small businesses 
and personal taxpayers under so much 
pressure it’s no surprise that people are 
struggling with their tax bills. What is 
surprising is it that it is now affecting 
more than half a million taxpayers.

“However, Time to Pay arrangements 
remain notoriously difficult to agree 
with HMRC. Even when HMRC does 
agree them, they usually only last for 
one year. Many people need more time 
than that.”

He added that HMRC “should be 
applauded” for being more reasonable 
with some taxpayers affected by 
the Loan Charge; HMRC agreed to 
payment plans of up to three years for 
individuals in some cases.
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Give ’em enough rope…
BBC Presenters were given rope to hang themselves, says 
Andy Vessey, who examines the Paya Ltd, Tim Willcox Ltd, 
Allday Media Ltd v HMRC case

Bucking the recent trend of losing IR35 
cases at the Tax Tribunal, particularly 
in the media industry, the Revenue 
emerged victorious in the above case. 
However, this was only on a split 
decision, requiring the casting vote of 
Judge Harriet Morgan, who appeared 
quite eager to get HMRC over the line. 

A trio of Presenters; Joanna Gosling, 
Tim Willcox and David Eades, who 
presented programmes for both the 
BBC News and World channels, via 
their own PSC’s, with Paya Ltd (PL) and 
Allday Media Ltd (AML) being owned 
by Gosling and Eades respectively, 
were considered by Judge Morgan to 
be banged to rights when it came to 
IR35. 

Life before PSC
Each of the Presenters had worked 
for the BBC for a number of years 

before being effectively railroaded into 
forming their own limited companies 
by the Corporation. PL and AML were 
established in October 2003 and Tim 
Willcox Ltd (TWL) in October 2004. 
Gosling and Willcox had previously 
worked on a freelance basis while 
Eades was an employee of the BBC 
for around 16 years before he took 
voluntary redundancy in 2003. 

Contractual terms
The majority of the terms of the actual 
contracts between the BBC and the 
PSC’s were not disputed and the 
Tribunal considered that the actual 
terms constituted the best available 
evidence of what a direct contract 
between individual and the Beeb might 
have looked like. 

Trinity of status 
The trio all fell at the major hurdle of 

the main tests of employment status, 
namely personal service, mutuality of 
obligation (MOO) and right of control 
and from thereon in their fate was 
sealed. 

Personal service: The Terms, in all 
versions of the contracts, imposed an 
obligation of personal performance of 
services by the Presenter. Indeed, all 
three Presenters recognised that the 
BBC wanted each of them personally 
to provide their services in presenting 
the news. 

In the earlier Terms the Presenters 
were not entitled to sub-contract 
except with the consent of the Beeb 
and that right was unqualified, ie the 
Corporation could have rejected any 
proposed third party for any reason 
whatsoever. In the 2012 Terms there 
was a right to provide a substitute 
Presenter but only in exceptional cases 
when the original Presenter was not 
available due to circumstances beyond 
their control on giving prior notice, 
and subject to the replacement being 
regarded as suitable by the BBC. Both 
of these limited forms of ability to 
sub-contract or substitute had parallels 
with the Pimlico Plumbers case and 
was considered to be not inconsistent 
with an employment relationship. 

Control: Judge Morgan considered that 
the Presenters were subject to the 
BBC’s ultimate right of control under 
a framework of control as regards the 
thing to be done, when and where they 
performed the services and, to some 
extent, the manner in which they did so. 

The Presenters worked in a team 
environment on a collaborative basis 
and therefore did not produce the 
output themselves. Like the rest of the 
team, they were required to operate 
within the framework of the BBC’s 
editorial control albeit that there were 
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practical constraints upon how that 
control could be exercised. 

The Beeb’s ultimate aim was to 
ensure the quality and standard of the 
output and it sought to achieve that 
by imposing the required standards of 
behaviour and appropriate procedures 
on those involved in producing such 
output. The fact that the BBC could 
not, in all circumstances, effectively 
exercise its editorial right of control 
due to the inherent practical difficulties 
in doing so in a live reporting scenario, 
did not detract from it having ultimate 
authority over the Presenters in the 
performance of their services. 

Of particular significance was the fact 
that the BBC had the right to prevent 
the Presenters from presenting for 
any other broadcasters with regard to 
news reporting. This was a significant 
restriction on the Presenters’ ability to 
earn money elsewhere. 

MOO 
Under the ‘hypothetical’ contract 
Gosling and Eades provided their 
services continuously for 5 years, 
and Willcox for seven years. Each 
contract, the BBC was obliged to call 
on the Presenters’ services on at least 
minimum days, or if it chose not to 

do so, was nevertheless required to 
pay the contract fee. If called upon 
to do so, the Presenters were obliged 
to work on sufficient days for the 
minimum days requirement to be met. 

In all versions of the contractual terms, 
the BBC had the right to require the 
Presenters to carry out activities 
beyond presenting the news. 

This was enough for MOO to be a 
feature of the arrangements. 

Begging to differ
Tribunal member, Andrew Perrin, 
took a different view to his colleague 
because the Presenters: 

• had no guarantee of obtaining a 
renewed contract; 

• had flexibility in their work patterns 
enabling them to refuse or swap 
work slots; 

• had considerable autonomy, as 
highly skilled journalists, over how 
they carried out their work. The BBC 
provided a framework which was 
nothing more than a setting in which 
the Presenters could work; 

• had no entitlement to employee-type 
benefits; 

• could work for other clients; and

• were forced into using a PSC by the 
BBC. 

The judge therefore had the casting 
vote and confirmed the assessments 
for 2006/07 – 2013/14. 

Carelessness 
HMRC sought to argue that the time 
limits for making determinations under 
Regulation 80, Income Tax (PAYE) 
Regulations 2003, should be extended 
because the taxpayers’ advisers 
had been careless simply by acting 
for PSC’s! One of them displayed a 
sufficient degree of understanding 
of IR35 and the fact that he had not 
consulted HMRC’s contract review 
service was irrelevant. It is not for 
advisers to simply adopt HMRC’s view 
of IR35 which, for most of the time 
is flawed, but to rely on their own 
assessment of the law. 

Just because a person took a 
reasonable view that later was found 
to be incorrect does not amount to 
carelessness. 

HMRC’s view was therefore rejected, 
and quite rightly so.

• Andy Vessey is Head of Tax at Larsen 
Howie
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Tipped off – by HMRC!
Mark McLaughlin warns that HMRC officers are generally well prepared for 
meetings with taxpayers and agents during self-assessment enquiries

A meeting with an 
HMRC officer is 
hardly a prospect 
that most taxpayers 
will relish. Taxpayers 

who file self-assessment returns face 
the possibility of an enquiry into a 
return, so a meeting with HMRC is 
not as unlikely as some taxpayers (or 
agents) might think.

This article assumes that the taxpayer 
is a business owner who agrees to 
a meeting with HMRC during a tax 
return enquiry. However, it is important 
to note that there is no obligation to 

attend a meeting (although criminal 
investigations are another matter).

HMRC can’t wait to meet!
HMRC’s policy on meetings is summed 
up in its Enquiry manual (at EM1822), 
in the context of an enquiry into a 
business taxpayer’s return: “Meetings 
with the taxpayer are an important 
part of enquiry work… Meetings are 
often the best way to find out the facts 
about a business and give you and the 
taxpayer the opportunity to discuss 
the identified risks and how you have 
arrived at any conclusions you have 
already reached.”

What’s the purpose?
‘Know thine enemy’ is a well-known 
phrase, which admittedly is a little 
melodramatic in the context of 
meetings with HMRC! Nevertheless, 
the metaphor is a valid one. It is 
important to be mindful of what 
HMRC is seeking to achieve from the 
meeting. This will depend on the stage 
of the enquiry.

For example, a meeting at the start 
of the enquiry might involve a fact-
finding exercise by HMRC, whereas 
a meeting at the end of the enquiry 
could involve discussing any necessary 
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tax return adjustments, and possibly 
additional tax, interest and penalties.

In general, HMRC’s guidance to its 
officers points out that meetings may 
help to achieve the following:

• Find out the facts about a business, 
how it is run and the records kept.

• Understand how transactions have 
been treated for taxation purposes 
and how they have been recorded.

• Find out the facts about the 
proprietor’s or directors private 
financial affairs.

• Explain the reasons for your enquiry.
• Address risks you have identified.
• Establish whether the taxpayer 

wishes to disclose any omissions or 
inaccuracies.

• Agree what action is required and by 
whom to move the enquiry towards 
a conclusion.

• Ensure that, where omissions 
have been found, the taxpayer 
is aware what offence may have 
been committed, the likelihood of 
penalties and of the benefits of co-
operating in reaching a settlement 
at the earliest possible date. You 
should also issue the relevant 
penalty factsheets.

• Quantify and agree the omissions 
and/or inaccuracies, and establish 
the underlying behaviours that 
led to them, and if any penalty 
reductions can be given.

• Discuss and agree what payments 
on account are to be made.

• Agree on what basis the enquiry can 
be settled.

• Agree a contract settlement where 
this is appropriate.

The HMRC officer will ultimately 

focus on any potential problem or risk 
areas and will normally have prepared 
thoroughly for the meeting. Taxpayers 
and advisers should seek to do the 
same as far as possible.

Accepting tips
HMRC’s guidance includes tips for its 
officers when dealing with face-to-face 
meetings (at EM1865). An awareness 
of these tips may help taxpayers and 
advisers to prepare for meetings. The 
main points from these tips include:

1) The HMRC officer is advised to put 
the taxpayer at ease. For business 
taxpayers, an opening meeting might 
therefore start off with those areas 
which are familiar to the taxpayer, such 
as the general running of the business.

2) The HMRC officer must be careful 
when enquiring into the taxpayer’s 
standard of living and private assets 
(e.g. the taxpayer’s human rights must 
be respected).

3) The HMRC officer’s questions 
should be tactful. The taxpayer and 
adviser need to be aware that general 
enquiries about lifestyle may develop 
into deeper, more probing questions, 
and should therefore ensure that the 
information is reasonably required.

4) The taxpayer and adviser should 
be prepared for questions seeking to 
establish possible explanations for 
unidentified receipts, etc. (e.g. gambling 
winnings, inheritances), if appropriate.

5) The HMRC officer is advised to ‘be 
firm and ensure that you do find out 
what you need to know’. Of course, 
the taxpayer and adviser should ensure 
that the HMRC officer does not stray 
beyond reasonable boundaries.

6) A short break from the meeting may 
be requested, if the HMRC officer does 
not offer one.

7) When the HMRC officer’s questions 
have been asked, the taxpayer should 
be given the opportunity to add any 
points considered to be relevant.

Other practical points
Aside from being aware of HMRC’s 
likely approach to a meeting, some 
practical points to consider in 
connection with meetings include the 
following:

• Ask the HMRC officer for a detailed 
agenda for the meeting.

• Consider meeting at a ‘neutral’ 
venue, such as the agent’s offices. 
Meetings at the taxpayer’s premises 
should generally be avoided, unless 
there is a good reason for holding a 
meeting there.

• Take detailed notes at the meeting 
(and preferably bring someone along 
to take notes).

Finally, if HMRC prepares notes and 
sends a copy to the taxpayer and/or 
agent, check them carefully and point 
out any inaccuracies and omissions as 
soon as possible. Otherwise, it may be 
difficult to rebut them later (see Duffy v 
Revenue and Customs Commissioners 
[2007] SpC 596). HMRC’s notes 
should not (in my view) be signed 
by the taxpayer or agent, even if no 
amendments have been made.

• Mark McLaughlin CTA (Fellow) ATT 
(Fellow) TEP is a tax consultant with 
the TACS Partnership (www.tacs.
co.uk), consultant editor and author 
(www. markmclaughlin.co.uk) and 
co-founder of TaxationWeb (www.
taxationweb. co.uk)

Disclaimer: The information contained in this publication is for general guidance only. You should neither act, nor refrain from acting, on the 
basis of any such information. Professional advice should be taken based on particular circumstances, as the application of laws and regulations 
will vary. Please be aware that laws and regulations are also subject to frequent change. While every effort has been made to ensure that the 
information contained in this publication is correct, neither the author nor his firm shall be liable in damages (including, without limitation, 
damages for loss of business or loss of profits) arising in contract, tort or otherwise from any information contained in it, or from any action or 
decision taken as a result of using any such information.
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Levelling the playing field
Adam Craggs and Constantine Christofi explain the 2020 Finance Bill’s implications for 
tax abuse and insolvency

On 11 July 2019, HM Treasury and 
HMRC published draft legislation for 
the Finance Bill 2020, together with 
explanatory notes, impact notes, and 
consultation responses.

The draft legislation includes provisions 
which will allow HMRC to make 
directors and other persons involved in 
tax avoidance, evasion or ‘phoenixism’, 
jointly and severally liable for a 
company’s tax liabilities if there is a risk 
that the company may enter insolvency.

Proposals
Avoidance and Insolvency
The new provisions will empower 
HMRC to issue ‘joint liability notices’ 
(JLNs) to individuals when the following 
conditions are met:

A.a company has (i) entered into tax-
avoidance arrangements, or (ii) engaged 
in tax-evasive conduct;

B (i) the company is subject to an 
insolvency procedure, or (ii) there is 
a serious possibility of the company 

becoming subject to an insolvency 
procedure.

C. the individual 

a. was responsible (whether alone or 
with others) for the company entering 
into the tax-avoidance arrangements or 
engaging in the tax-evasive conduct, or 

b. received a benefit which, to the 
individual’s knowledge, arose (wholly or 
partly) from those arrangements or that 
conduct, at a time when the individual 
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was a director or shadow director of the 
company or a participator in it, or 

c.the individual took part in, assisted 
with or facilitated the tax avoidance 
arrangements, or the tax-evasive 
conduct at a time when the individual (i) 
was a director or shadow director of the 
company, or (ii) was concerned, whether 
directly or indirectly, or was taking part, 
in the management of the company.

The tax liability in question must 
be referable to the tax-avoidance 
arrangements or to the tax-evasive 
conduct. There must also be a serious 
possibility that some or all of the 
relevant tax liability will not be paid.

‘Tax avoidance’ is defined by reference 
to various anti-avoidance rules, 
including (but not limited to) (a) the 
general anti-abuse rule (GAAR), (b) the 
Disclosure of Tax Avoidance Schemes 
(DOTAS) regime, and (c) arrangements 
in respect of which a follower notice 
has been issued pursuant to section 
204, Finance Act 2014.

‘Tax-evasive conduct’ is defined as 
giving deliberately false returns, 
claims, documents or information 
to HMRC; deliberately withholding 
information with the intention of 
causing another person to give HMRC 
any false return, claim, document or 
information; and/or deliberately failing 
to comply with an obligation to notify 
a liability to tax.

Phoenixism and Promotors
JLNs can also be issued to individuals 
whose companies have been involved 
with repeated insolvency or non-
payment of tax. Broadly, this is 
defined as two or more instances 
where a company (or a related 
company) has gone into insolvency 
in the last five years and where there 
were unpaid tax liabilities of more 
than £10,000 (and where that unpaid 
liability exceeded 50% of the amount 
owing to creditors).

Another scenario in which JLNs 

may be issued is where penalties 
have been issued by HMRC (or have 
been applied for) under, inter alia, 
the DOTAS regime; the Promoters 
of Tax Avoidance Schemes (POTAS) 
regime; and the so-called enablers 
legislation. Again, the promotor entity 
(or equivalent) must be at risk of 
becoming insolvent (or have become 
insolvent).

Who will be liable?
The liability can be imposed on 
company directors, shadow directors 
and participators in a company. In 
respect of ‘phoenix’ companies, 
where a company is wound up and 
a new company carries on the same 
business, liability also extends to 
persons who have any role in running 
the company and its affairs, whether 
directly or indirectly. 

Appeal rights
Where a JLN is issued, the individual 
and the company are made jointly 
and severally liable for the debt, 
unless the company no longer exists, 
in which case the individual is wholly 
responsible for the debt (along with 
any other individuals that have also 
received a JLN).

There is, crucially, an appeal 

mechanism against a JLN and HMRC 
can be required to undertake a review 
of its decision to issue a JLN, as would 
happen in any ordinary tax appeal. The 
new provisions also give a recipient 
of a JLN the ability to dispute its 
quantum, even in circumstances 
where the company that holds the 
primary liability no longer exists.

The new rules will take effect from the 
date of Royal Assent of the Finance 
Bill 2020.

Are these measures necessary?
HMRC has described these measures 
as a way to “ensure fairness across 
the tax system by deterring the use 
of tax avoidance and evasion through 
influencing the behaviour of those 
taxpayers who see insolvency as a way 
of avoiding their tax liability”.

While many would support measures 
which are intended to counter the use 
of the insolvency process to avoid the 
payment of tax which would otherwise 
be due, it is questionable whether 
these new measures are really 
necessary. Under general insolvency 
law, there already exists various ways 
by which creditors (including HMRC) 
can recover amounts owed to them 
from the company’s directors. For 
example, a claim can be brought 
against a company director for 
misfeasance in office.

HMRC already have existing powers to 
transfer liability from companies onto 
individuals in certain circumstances 
and where certain conditions are met. 
The statutory safeguards contained 
in Regulations 72 and 81 of the 
PAYE Regulations, for example, are 
intended to strike a fair balance 
where income tax has not been 
deducted by an employer entity, yet 
these new provisions would entirely 
override those powers and, in certain 
circumstances, render them otiose. 

There are other provisions within the 
taxes acts which shift the burden in 
certain limited circumstances from 

The tax liability 
in question must 
be referable to 
the tax-avoidance 
arrangements or to the 
tax-evasive conduct. 
There must also be 
a serious possibility 
that some or all of the 
relevant tax liability 
will not be paid.
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company to individual, for example, 
personal liability notices can be issued 
to directors who have fraudulently 
failed to pay income tax debts or 
certain VAT penalties.

HMRC have been provided with 
many anti-avoidance powers in 
recent years, such as the DOTAS and 
POTAS regimes, the GAAR panel, the 
enablers legislation and the ability 
to issue accelerated payment and 
follower notices, to name but a few. 
Many of these powers have been 
criticised as being unnecessary or 
disproportionate. 

In the context of tax evasion, although 
we all wish to eradicate dishonest 
behaviour on the part of taxpayers, 
there are already in existence a raft of 
provisions which can be utilised by the 
authorities to recover evaded tax. The 
general threat of a criminal prosecution 
for tax evasion and a lengthy custodial 
sentence if that prosecution is 
successful, is likely to remain a more 
effective deterrent to tax evasion than 
these new provisions will be. 

Lifting the corporate veil
The concept of separate personal and 
corporate liability is an important and 
long standing concept in UK company 
law. Every company has its own legal 
personality, which means that it has 
its own separate legal identity which 
is not the same as the identities of 
its shareholders, directors, parent or 
subsidiary companies. In the case of 
limited companies, which make up the 
vast majority of companies in England 
and Wales, the liability of shareholders 
is limited. In other words, shareholders 
are liable to pay for their shares, but 
they are not liable for the company’s 
debts. As Lord Sumption noted in Prest 
v Petrodel Resources Ltd [2013] UKSC 
34, these are the fundamental facts on 
which company law and commercial 
life have operated for over 100 years.

The decision of the House of Lords 
in the famous case of Salomon v 
Salomon & Co Ltd [1897] AC 22, 

cemented this principle. In extreme 
circumstances, the courts have been 
willing to “pierce the corporate veil”, 
but they are generally very reluctant 
to do this and, as the Supreme Court 
noted in Prest, there has only ever 
really been a piercing of the corporate 
veil in two cases. On both occasions 
(Gilford Motor Co Ltd v Horne [1933] 
Ch 935 and Jones v Lipman [1962] 
1 WLR 832), the courts had applied 
what Lord Sumption referred to as 
the ‘evasion principle’. This applies 
when a person is under an existing 
legal obligation or liability which he 
deliberately evades by interposing a 
company under his control. In those 
circumstances, the court can pierce 
the corporate veil and look through 
the separate legal personality of 
the interposed company in order to 
deprive the company, or its controller, 
of the advantage sought.

Whilst there may be a justification 
for lifting the corporate veil in 
circumstances where a taxpayer has 
acted dishonestly and evaded tax, to 
lift the veil in circumstances where 
tax avoidance arrangements have 
been used is to equate such lawful 
arrangements with criminal conduct 
and dishonesty.

This is of course not the first time that 
HMRC have sought to conflate the 
two distinct concepts of tax avoidance 
and tax evasion. The April 2019 loan 
charge provisions will enable HMRC 
to impose an income tax charge in 
respect of certain outstanding loans 
(commonly made under employee 
benefit trust arrangements) that were 
made as far back as 1999. The loan 
charge provisions enable HMRC to 
impose a tax liability in relation to 
loans made up to 20 years ago. As 
many readers will be aware, HMRC 
can normally only rely on the 20-year 
limitation period in cases involving 
deliberate conduct on the part of 
the taxpayer and deliberate conduct 
equates to dishonest conduct. The 
loan charge provisions is yet another 
example of HMRC treating tax 

avoidance in the same way as tax 
evasion.

Some final thoughts
The Finance Bill 2020 also seeks 
to restore the Crown preference. 
Considered together with JLNs, it 
would appear that the Treasury wishes 
to ensure that as little tax as possible 
is lost on the insolvency of a company. 
It will be interesting to see whether 
the “serious possibility of insolvency” 
wording currently contained in the 
Bill remains unaltered as the Bill 
passes through the parliamentary 
process. Although the guidance 
states that this is to mean a “serious 
risk of insolvency”, there is some 
uncertainty as to what this means in 
practice and this is an obvious area for 
challenge for any affected director or 
participator wishing to dispute a JLN.

As discussed above, there are various 
existing statutory provisions which 
shift the liability in certain limited 
circumstances from a company to 
an individual. In such cases, the tax 
tribunals and courts have generally 
been observant of the corresponding 
burden on HMRC to establish that 
deliberate or dishonest behaviour has 
taken place. Although there is no such 
requirement in the new provisions 
contained in Finance Bill 2020, given 
the effect of a JLN, it is to be hoped 
that the tax tribunals and courts will 
construe these provisions narrowly. 

• Adam Craggs is a partner and head of 
RPC’s tax disputes resolution team. He 
advises on a wide range of contentious 
tax issues, with more than 30 years’ 
experience of litigating tax disputes 
before the tax tribunals and the 
higher courts. He is also an accredited 
mediator. Email: adam.craggs@rpc.co.uk

• Constantine Christofi is an associate 
in RPC’s tax team. He focuses on a 
wide range of tax disputes, managing 
proceedings brought both before the 
tax tribunals and by way of judicial 
review in the High Court. Email: 
constantine.christofi@rpc.co.uk

http://hmrctaxinvestigation.co.uk


hmrctaxinvestigation.co.uk hmrctaxinvestigation.co.uk 11

Going to appeal? 
Then be prepared…
Les Howard offers some sage advice for those taking their 
case through the appeals process
At the time the Supreme Court 
was hearing the Miller and Cherry 
prorogation cases I was involved in two 
Tax Tribunal appeals.

I did hear some comments about 
the Supreme Court hearings: that 
the Government provided much 
less evidence than might have been 
expected of internal conversations, etc; 
and that Sir John Major was not cross-
examined on his comments in relation to 
prorogation while he was Prime Minister. 
I noted these points with some surprise. 
If you want to win a case at any Court or 
Tribunal you have to prepare properly.

If you and HMRC disagree on the facts 
of the case you must provide clear 
evidence and call witnesses to testify 
to that evidence. Assuming HMRC 
bring witnesses do cross-examine them 
robustly but fairly. Tax Tribunals often 

turn on the specific facts. I have seen 
Tribunals won and lost on the witness 
evidence and cross examination.

One case that I was involved in 
concerned a substantial construction 
project. The details of the project 
changed long before work commenced. 
HMRC had based their case on the 
oldest Design & Access Statement, 
which had been substantially 
superseded but NOT replaced. It was 
essential that the planning process was 
clearly explained by someone who knew 
their stuff. It was not enough for me as 
the representative to assert that HMRC 
had relied on a document that was not 
accurate.

Electronic documents are all very 
well and some Courts and Tribunals 
are moving towards fully electronic 
document bundles. But if you need 

a clear photograph or architectural 
drawing or other document then provide 
good-sized hard copies. If necessary, 
apply to the Tribunal for permission 
ahead of time. The Tax Tribunal does not 
like evidential ambushes.

Read all the precedent cases, especially 
those that do not help you. Refer to 
those cases before HMRC do so. If 
there are cases which do not help your 
argument, do NOT ignore them. Quote 
them and explain why they do not relate 
to the present case. By doing so those 
decisions loses some of their power 
against you.

In most Tax Tribunal cases, the taxpayer 
presents before HMRC do so. This 
gives you an opportunity to clearly 
and accurately and robustly put 
your position an demolish HMRC’s 
arguments. You will already have 
HMRC’s Statement of Case, so you 
know what they’re going to say.

• Les Howard is a partner in vatadvice. 
org, a specialist VAT practice based 
in Cambridgeshire. He has over 30 
years’ experience in VAT, including a 
short spell with HMCE (as it then was). 
As well as assisting businesses and 
charities with VAT issues, he lectures on 
VAT and sits on the Tax Tribunal

Art treasures worth £58m used to settle tax 
A 17th-century manor house 
and a Damien Hearst bronze 
sculpture were among cultural 
items accepted by the nation 
in exchange for tax breaks last 
year, with the total of £58.6m in 
tax settlements the highest ever.

The cultural gifts scheme 
allows UK taxpayers to 
donate important works to the 
nation in exchange for receiving a tax 
reduction (based on a set percentage 
of the donated objects’ value), 
while acceptance in lieu enables UK 
taxpayers to settle inheritance tax 
or one of its earlier forms by offering 
important works to the nation.

Arts Council England, 
which administers both 
schemes on behalf of 
the Department for 
Digital, Culture, Media 
and Sport said 46 cases 
were settled last year, 
with £58.6m the highest 
figure gathered through 

the respective initiatives since their 
inception back in 2013.

Figures for the past 12 months show 
that the total tax settlement value 
received through the two schemes 
exceeded £30m for the first time. The 
number of items, too, was at a record.

Submissions via the tax recovery 
mechanisms in 2018/19 included 
paintings, sculptures, ceramics, prints, 
furniture, archives, manuscripts, and 
a manor house.

As well as Wretched War, a bronze 
sculpture depicting a pregnant woman 
by Damien Hirst, other donations 
included six archives including those 
of Labour politicians Tony Benn 
and Clement Attlee; two leaves 
from Charles Darwin’s autograph 
manuscript of On the Origin of 
the Species; and an oil painting by 
Bernardo Bellotto, depicting Venice on 
Ascension Day.
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SDLT punishes the 
joy of the garden
Julie Butler explains how Stamp Duty land Tax rules 
can cause problems for those in rural communities, as 
highlighted by one recent case 
It can be argued that the recent case 
of Dr David Hyman and another 
v HMRC [2019] UKFTT 469 (TC) 
presents another potential tax problem 
for the farming community. The case 
again shows how HMRC are being 
increasingly punishing over the ‘mixed-
use’ rate for Stamp Duty Land Tax 
(SDLT), which can favour the sale of a 
farmhouse/cottage with some land as 
part of a farm restructuring strategy. 

Definition of ‘garden and 
grounds’
The facts are that Mr and Mrs 
Hyman bought the farmhouse with 
approximately 3.5 acres of land. The 
property comprised two gardens, a 
duck pond, a barn and a meadow. 

Mr and Mrs Hyman paid SDLT at the 
residential rate when they bought 
it. However, they then sought to 
reclaim what they considered to be an 
overpayment of SDLT on the ground 
that the property should have been 
classed as mixed-use due to the “non-
residential” element, and that they 
therefore should have paid SDLT at the 
lower commercial rate for mixed-use.

HMRC argued that: “The acquisition 
of a farmhouse and the surrounding 
land was found to be subject to the 
residential rates of SDLT because the 
land fell within the definition of ‘garden 
and grounds’. A meadow, bridleway and 
barn were held to be available to the 
owners for use, even though they were 

physically separated from the house 
and the public had rights over the 
bridleway”.

The Hymans argued that the meadow 
and public bridleway were not 
residential land, and in addition nor 
was the derelict barn that had been 
classified as non-residential by the local 
council authority. 

However, Mr and Mrs Hyman stated 
that the barn, meadow and bridleway 
were separated by hedges, and that 
the bridleway was used by the public 
and could not therefore be used for 
recreation or private purposes. They 
also presented that the barn was a non-
residential building and that the meadow 
and barn were not integral parts of the 
property. The First-tier Property Tribunal 
found against Mr and Mrs Hyman and 
found that they had correctly paid SDLT 
at the residential rate and there was 
therefore no refund for overpaid stamp 
duty due to them from HMRC. 

In this case, Mr and Mrs Hyman bought 
the farmhouse with the extra land. In 
some situations an old farmhouse and 
land that was linked to it previously 
have been purchased as separate 
lots and the mixed-use rate has been 
achieved. The land has been put to 
strong commercial use and when sold 
the purchaser has been able to enjoy 
the mixed rate of the joint property. 

Size and use does matter – the 
brochure
The reality is that it is difficult to 
prove non-residential use on such a 
small amount of land as was shown 
here. Obviously, a large amount of 
non-residential land and evidence of 
commercial use are ideal arguments to 
prove eligibility for mixed-use rate. 

The FTT Property Chamber stated the 
brochure for the sale of the farmhouse 
explained that the property was 
marketed to buyers as an integral 
whole. “Grounds” has and is intended 
to have a wide interpretation and its 
ordinary meaning is land attached or 
surrounding a house which is occupied 
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with the house or available to the 
owners of the house to use. For SDLT 
purposes it is understood that the 
grounds do not need to be used for any 
particular purpose. It is not relevant that 
the grounds were separated by hedges 
or fences and it does not matter that 
there is a right of way over the grounds, 
but arguments to achieve the mixed-use 
rate are easier if the house and grounds 
are clearly divided. 

Business usage
Non-residential use of ‘grounds’ that 
generates income that is, for example, 
returned on the owner’s Tax Return 
as business has proved to be a strong 
argument. Agricultural use that does not 
attract business rates and should have 
the advantage of agricultural property 
relief (APR) for inheritance tax (IHT) are 
ideal combinations with the residential 
property.

In the Hyman case the judge noted that 
land used for a commercial purpose 
would be land on which a business is 
conducted and therefore not part of 
the grounds of the house, hence the 
declaration on the tax return. The claim 
for a repayment of the extra SDLT 
failed. 

The need to have to record business 
income at an early stage to achieve 
mixed-use rate is going to be an 
important point moving forward and 
key for advisers trying to help their 
clients on future sales and purchasers. 
Both land agents and estate agents 
presenting the brochures must be aware 
of the technical detail required for the 
advantage of the mixed-use rate and 
the potential negatives of an incorrect 
brochure and incorrect advice. 

The interaction of capital gains 
tax
The strategy regarding the tax planning 
on the purchase and sale of property 
with land must be considered from all 
tax angles. From the vendor’s viewpoint 
to have the area greater than half a 
hectare considered to be garden for main 
residence relief for capital gains tax (CGT) 

could be justified as an advantage when 
arguing a large garden for CGT purposes. 
For the vendor all these alternatives 
should be contemplated as part of the 
marketing strategy. 

It must be remembered by tax advisers 
that definitions of property/residences 
for SDLT and CGT can differ to a large 
extent. It is ironic how in the history 
of main residence relief cases, such as 
Longson v Baker [2001] STC 6, stables 
were argued as part of the garden and 
grounds and HMRC argued adamantly 
that they were not part of the garden 
but separate. 

The Longson example is not the only 
time CGT and SDLT definitions differ. 
For example, in P N Bewley Ltd [2019] 
TC 06951 it was shown that the 
residence definition is usage on “point 
of sale” for SDLT but for CGT it is known 
that the definition of residence is 
throughout the period of ownership. 

Tax marriage 
There is a general consensus among 
tax advisers that there should be a tax 
marriage between the land ownership 
and trading vehicle. For example, 
if the land is purchased/owned by 
husband and wife then there should 
be a partnership between the two to 
trade from it. This has IHT and CGT 
advantages from trading from the 
asset owned. Clearly there has to be a 
commercial trading activity on the land 
for there to be such benefits. 

The Hyman case highlights the 
importance of ensuring that the correct 
trading structure is set up from the 
outset, namely from completion. The 
SDLT return needs to be completed 
with 30 days from completion and 
an enquiry can then be made into it 
within 12 months. Given HMRC would 
appear to be applying closer attention 
to almost all mixed-use SDLT claims 
having the evidence in place at the 
earliest opportunity is essential. This 
would include having the partnership 
(or sole-trade) registered with HMRC. 
A clear business plan indicating how 
the land to which the mixed-use claim 

applies is going to be used as part of the 
business would also be hugely beneficial 
in evidencing the proposed commercial 
activity.

Ensuring the commercial activity 
is entered into immediately is also 
very important to be able to provide 
HMRC with the evidence they require 
to allow for a successful mixed-use 
SDLT claim. The business plan and 
HMRC registration mentioned above is 
additional evidence of commercial use 
of the land. 

There have been instances where 
HMRC have tried to deny mixed-use 
relief on let agricultural land attached 
to a farmhouse for a variety of reasons. 
One option to ensure the mixed-use 
rate is to structure the purchase so that 
the land is purchased by a SIPP and the 
house by the individuals. As it is not 
permissible to hold residential land in 
a SIPP, the land within it must either 
be let or available to let and not land 
available for private domestic use. As 
such, the mixed-use rate must apply in 
such instances, providing they are linked 
transactions under FA 2003 s108. 

This consensus of a tax marriage 
between land ownership and trading 
vehicle has been long established for 
CGT and IHT reliefs and now mixed-use 
SDLT relief has to be factored in as well. 

Forward planning
The status of main residence relief 
continues to trouble the courts as 
does SDLT on mixed-use. The answer 
has to be the professionals working 
together prior to the sale to maximise 
both the approach and the tax planning. 
With CGT and SDLT contradictions, 
the wording of the brochure, use of 
the extra land and contemporaneous 
evidence all need to be considered well 
in advance. 

• Julie Butler FCA is the author of 
‘Tax Planning for Farm and Land 
Diversification’, ‘Equine Tax Planning’ 
and ‘Stanley: Taxation of Farmers and 
Landowners’. She is also the editor of 
Farm Tax Brief
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Back of the net for HMRC
Rebecca Busfield reviews the Hull City v HMRC 2019 case 
regarding payments for players’ image rights
A long-running enquiry by HMRC into 
payments from Hull City to one of their 
top players ended this year, after the 
club had their appeal dismissed in the 
First Tier Tribunal (FTT). This case is the 
first comprehensive, judicial guidance in 
almost 20 years on the tax treatment of 
image rights.

Image rights
As well-known international footballers 
started to move to the Premier League 
in the 1990s the top clubs began to 
use image rights contracts. Some top 
footballers like Ronaldo are household 
names and easily recognised. His 
brand sells products. Therefore, some 
footballers use image right contracts 
to ensure they receive a percentage 
of money their club makes from 
their image. It can cover their name, 
nickname, voice, personality, initials, 
signature, etc. There is no mathematical 
formula for valuing an image right. 

The sports person sets up a company 
that will receive the payments for the 
image rights. Often the company is 
based in a low tax jurisdiction. Image 
rights payments are business income 
not liable to NIC for the individual or 
the club. There can also be a deferral of 
income tax for the player. For foreign 
players, offshore payments could reduce 
their tax bills, too. 

Sports Club Plc, ‘Evelyn’ & 
‘Jocelyn’ v HMRC [2000] 
The Revenue lost this case, which 
involved Dutch international player 
Dennis Bergkamp and England’s 
David Platt. They had argued that the 
consultancy/’promotional’ agreements 
were entered into because Arsenal FC 
had a pay ceiling and the agreements 
were a way of paying additional sums 
to players on top of their salaries. 
They argued that the documents were 

unreal and were used to conceal the 
true nature of the payments that were 
actually a reward for services.

The court decided that the agreements 
had an independent value. They were 
genuine agreements which the parties 
could seek to enforce. The image rights 
were the source of the additional 
income. As the players 
were world class, 
sponsors were willing to 
pay for the right to the 
use their images. 

Other image rights 
enquiries
By 2007, the use of 
image rights agreements 
by Premier League clubs 
was commonplace. HMRC 
undertook a review into 
their use and opened 
investigations into 25 
UK clubs. Many struggled to provide 
evidence to justify the value of the 
arrangements and they were often 
found to be excessive. 

In 2010, HMRC met with the Premier 
League and a deal was agreed to resolve 
prior years. Many clubs continued 
using image rights but restricting the 
payments to 20% of a star’s income. 
In 2016, HMRC announced that 43 
football players, 12 clubs and eight 
agents were under enquiry around the 
issue of the exploitation of image rights 
for tax avoidance. 

Hull City AFC v HMRC [2019] 
TC7074
In August 2011, HMRC opened an 
enquiry on Hull City in relation to 
Geovanni Gomez, who was a Brazilian 
striker. He previously played for 
Barcelona, Benfica and Manchester City 
and he played for Brazil twice. Geovanni 

was described as a “marquee signing” 
by the club, that is someone who would 
excite the fans and who the manager 
might build a team around. 

Geovanni was recruited by Hull City 
when they were promoted to the 
Premier League. Geovanni signed a 
standard playing contract in July 2008 
and subsequently an image rights 
agreement in November 2008, which 
was between Hull City and Joniere 

Limited, a company 
registered in the BVI. 
Geovanni finished the 
first season as Hull’s top 
goal scorer. Geovanni 
left Hull City in 2010 
following their relegation 
from the Premier League 
and moved to Brazil.

From 2008 to 2010 
Hull City paid Joniere 
£440,800 in relation to 
Geovanni’s Image Rights 
Agreement, which 
equated to 25% of his 

basic wages. Hull took advice about the 
Image Rights Agreement from IPS Law, 
a specialist law firm.

Following an 18-month enquiry, HMRC 
claimed that this sum represented 
‘earnings’ of Geovanni and that the 
club was liable as his employer for the 
PAYE and NIC, totalling approximately 
£250,000. Under s. 62(2) ITEPA 2003, 
‘earnings’ is a very broad term. 

There was an initial hearing in March 
2017 which concluded that Hull City 
had the burden of proof to demonstrate 
that the assessments were incorrect. 
If HMRC had been alleging the legal 
agreements were a ‘sham’ or dishonest 
they would have had to take on the 
burden of proof.

Hull claimed that the payments 
followed the terms of the image rights 
Agreement and that as HMRC did not 

Dennis Bergkamp
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believe the contract was 
a sham there was no 
basis to characterise the 
payments as earnings. 
They submitted that the 
Agreement was as much 
a reality as the Playing 
Contract.

HMRC argued there 
was a stark contrast 
with Sports Club, which 
involved world-class 
players. Arsenal also 
had comprehensive evidence re the 
value of the image rights agreements. 
HMRC relied on the analysis in UBS 
AG & Deutsche Bank Services (UK) 
Ltd v HMRC [2016] which confirmed 
that, following the ‘Ramsay’ approach, 
legislation must be construed 
‘purposively’ and applied to a realistic 
view of the facts, to see if there is 
a genuine commercial reason for a 
transaction, or if it is in place just to 
secure a tax benefit.

HMRC also relied upon RFC 2012 
(previously Rangers Football Club) v 
Advocate General for Scotland [2017] 
UKSC 45 and the decision in HMRC v 
PA Holdings [2011] where the judge 
reviewed the underlying nature of 
the payments to the employees and 
believed they had the character of 
‘earnings’. 

Hull City felt that PA Holdings could 
be distinguished because it involved 
previously agreed bonuses which were 
converted artificially into shares to pay 
dividends. Similarly, RFC involved an 
agreed salary which was diverted to a 
third party trust. However, for Geovanni 
there was a separately agreed sum, 
paid as image rights, and not for playing 
football. There was no reason to ignore 
the Image Rights Agreements. There 
was nothing artificial about having a 
separate agreement. This was not an 
employment relationship. 

HMRC relied on Autoclenz Ltd v 
Belcher [2011] to argue the court 
should look at substance over form. 
However, Hull City felt that HMRC 

could not rely on a 
principle of ‘mislabelling’ 
without alleging ‘sham’. 
The judge did not accept 
that and felt that even 
without a finding of 
dishonesty a tribunal is 
entitled to view terms 
in agreements for what 
they are rather than 
what they purport to 
be. 

In the absence of any 
contemporaneous evidence, the Club 
was asked to provide an informal 
valuation of Geovanni’s image rights. 
They argued that his overseas image 
rights were worth between £200,000 – 
£300,000, based on comparable image 
rights agreements at that time and a 
boot deal. 

However, HMRC noted that shirt 
sales and the use of photographs 
in a Club Context were covered by 
Geovanni’s Playing Contract and that 
a boot deal was irrelevant as it would 
be with Geovanni directly. The judge 
argued that the most important market 
for Hull City to exploit Geovanni’s 
image rights would be the UK, which 
was not covered by 
the Image Rights 
Agreement – it only 
covered his overseas 
image rights. This may 
have reflected the 
Club’s inexperience 
in dealing with image 
rights. Alternatively, 
it could suggest 
a lack of any real 
interest in exploiting 
the overseas image 
rights. 

The judge recognised that it is not just 
players who are in the elite group of 
sportspeople who have image rights 
with a value overseas. For example, 
in 2004 Manchester United signed a 
Chinese player called Fangzhou. He 
played for the first team only once, 
but helped Manchester United open 
up commercial opportunities in Asia. 

However, there were approximately 20 
other Brazilian players in the Premier 
League at that time, most of whom 
were international players at the top six 
clubs. 

The judge noted that whether a player 
is in the elite group of recognisable 
sportspeople is a value judgment, based 
on talent, the league, the team played 
for and personal attributes. The judge 
decided that Geovanni’s commercial 
value outside of the UK at this time 
would not have been significant. 

There was a lack of any documentation 
confirming the negotiations which led 
to contracts. There was no reliable, 
contemporaneous evidence of any 
intention or plan to commercially 
exploit the image rights of Geovanni’s 
image in the UK or overseas, or any 
evidence to suggest that it had been 
exploited. The Club did not have 
the resources to exploit Geovanni’s 
overseas image rights even if there 
was a market to do so, therefore 
there was minimal potential to do so. 
The existence of the Image Rights 
Agreement was not conclusive evidence 
that payments said to be made pursuant 

to that agreement were 
for the acquisition of 
Geovanni’s image rights. 

Conclusion
Payments to Geovanni’s 
image rights company 
were therefore classified 
as a reward for his 
services as a footballer 
and formed part of his 
earnings. HMRC will 
be able to rely on this 
decision for other image 
rights enquiries, not just 

in football, but also other sports 
such as rugby or cricket and across 
the entertainment industry. This 
judgement continues to demonstrate 
the courts taking a tougher line on tax 
avoidance in general. 

• Rebecca Busfield is a Partner at Watt 
Busfield Tax Investigations LLP

Geovanni

David Platt
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The powers that be
Mark McLaughlin explains what powers HMRC can 
exercise when it comes to agents’ information 
Prior to 1 April 2013, HMRC could 
only demand documents from a tax 
accountant who had been convicted 
by a UK court of any tax offence or 
had had a penalty imposed on him for 
assisting in the preparation of a tax 
return or accounts which he knew to 
be incorrect or in the preparation or 
delivery of any information or document 
to be used for tax purposes which he 
knew to be incorrect. And these powers 
applied only to direct taxes.

In February 2010, draft legislation that 
sought to provide HMRC with powers 
to address deliberate wrongdoing by 
tax agents was published. A further 
consultation document and revised 
draft legislation were published in July 
2011. Slightly revised draft legislation 
was published on 6 December 2011, 
and was enacted in FA 2012, s 223 and 
Sch 38. FA 2012, Sch 38 introduced 
(with effect from 1 April 2013) new 
powers, which apply across all taxes, 
to take action against tax agents who 
HMRC determine as having engaged 
in dishonest conduct. These powers 
enable HMRC to impose a civil penalty 
on dishonest tax agents and to access 
their working papers (to determine the 
extent of their dishonesty).

There are three main elements:
• the power to issue a dishonest 

conduct notice;
• the power to require access to all the 

working papers of an agent to whom 
such a notice has been issued; and

• a civil penalty of up to £50,000.
The term ‘tax agent’ is widely 
defined, for the purpose of Sch 38, 
as an individual who, in the course 
of business, assists others with their 
tax affairs. An individual may be a tax 
agent even if appointed indirectly or 
at the request of someone other than 

the client. Assistance with a client’s tax 
affairs includes providing advice to, or 
acting for, a client in relation to tax, as 
well as assistance with regard to any 
document that is likely to be relied upon 
by HMRC to determine the client’s tax 
position. If assistance is provided in the 
knowledge that it is likely to be used in 
connection with the client’s tax affairs, 
then, even if it is provided for a ‘non-tax’ 
purpose, that may amount to assistance 
for these purposes.

If HMRC conclude that a tax agent 
is, or has been, engaging in dishonest 
conduct, they may make a formal 
determination to that effect by sending 
a conduct notice to him. The notice can 
be only issued by, or with the approval, 
of an authorised officer of HMRC. It 
must set out the grounds on which the 
determination is made.

If a conduct notice has been issued (and 
not overturned on appeal), HMRC have 
power (under Sch 38, para 8) to issue 
a ‘file access note’. A file access notice 
allows an HMRC officer to require 
‘relevant documents’ to be provided 
from either the tax agent or any other 
person that the officer believes may 
hold them. Relevant documents are 

defined as the agent’s working papers, 
and any other documents used by 
him in assisting clients with their tax 
affairs. Clients includes past clients; and 
the power is not limited to obtaining 
documents relevant to those clients for 
whom the tax agent has been engaging 
in dishonest behaviour. Para 9(2) 
provides that: ‘it does not matter who 
owns the papers.’

The notice:
• may require provision of either 

specified relevant documents or all 
relevant documents in the power or 
possession of the document holder;

• does not need to identify the tax 
agent’s particular clients;

• must name the tax agent where it is 
addressed to a third party; and

• may specify the time limit, form and 
location for the provision of the 
documents.

A file access notice cannot require 
documents that

• are not in the document holder’s 
power or possession;

• contain material that relate to a 
pending tax appeal or which is 
journalistic or personal material 
(within the meaning of PACE, s 12);

• are privileged; or
• are more than 20 years old (unless 

they are relevant to later tax periods);
to be provided.

HMRC may copy or take extracts from 
any document provided. They may 
retain a document for a ‘reasonable 
period’. If they do so, must provide 
a copy to the document holder if 
requested. Once a file access notice 
has been given, or the individual 
has been informed by HMRC that 
such a notice will be, or is likely to 
be given, then the individual is guilty 
of a criminal offence if he conceals, 
destroys or otherwise disposes of a 
material document.

• This extract was taken from ‘HMRC 
Investigations Handbook 2018/19’, 
published Bloomsbury Publishing
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Church wins appeal on zero VAT rating for annex 
A church in Bournemouth has 
won its appeal that its newly 
built annex to its main building 
should be zero-rated for VAT, 
after a First Tier Tribunal (FTT) 
found HMRC’s decision to 
seek VAT payments was based 
on largely out of date plans for 
the development.

Immanuel Church had building 
work undertaken, part of 
which created new facilities next to 
its main church building. The church 
maintained that the new facilities 
were a zero-rated annexe whereas 
HMRC argued that a standard rated 
extension to the existing building had 
been created. [Immanuel Church and 
the Commissioners for Her Majesty’s 
Revenue and Customs, [2019] UKFTT 
0601, TC07384].

In the view of the tribunal, “what 
matters is the building as it was 
eventually built, not the original plans”.

The tribunal heard that the original 
plans proved to be over budget when 
put out to tender, so the church asked 
its architect for revised drawings with 
several features removed or altered to 
reduce costs.

Under this revision, the original ramp 
access to the church building, which 
had been removed in the original plans 
was retained. Prior to this change the 
only access to the church for wheelchair 
users would have been via the new 
building.

Additionally, the atrium and lobby at the 
rear of the church, between the church 
building and the rear hall building, 
which contained halls and various store 
rooms, was down-graded from being an 
integrated part of the building complex 
to a simple covered corridor, with 
flagstone flooring and doors at each 
end. There was no heating of this area in 
the revised plans.

The tribunal stated: “It is notable that 
much of HMRC’s statement of case 

refers to aspects of the new 
building works set out in 
the initial design and access 
statement, significant parts of 
which were superseded by the 
changes referred to above.”

The FTT also noted that 
an attempt was made to 
resolve this appeal by way of 
alternative dispute resolution. 
A meeting between the parties 

was held on the site, during the course 
of construction, but the parties failed to 
reach agreement.

The construction of a new relevant 
charitable purpose building is zero rated 
(Item 2, Group 5, Schedule 8, VATA 
1994). Note 16(c) of the group specifies 
that when applying Item 2, ‘subject 
to Note (17) below, [the construction 
of a building does not include] the 
construction of an annexe to an existing 
building’.

Note 17 states that Note 16(c) does 
not apply, and therefore an annex can 
be zero-rated, if it is used for a relevant 
charitable purpose and (a) is capable 
of functioning independently from the 
existing building; and (b) the annex and 
main building each have their own main 
access.

HMRC accepted that the new building 
was used solely for a relevant charitable 
purpose and that the conditions of Note 
17 were met. The two buildings on the 
site had their own entrances, their own 
toilet and catering facilities etc and 
therefore could function independently. 
The question before the FTT was 
whether the new building was an annex 
or an extension for the purposes of 
Note 16(c).

The new building was physically 
connected to the church in two ways. 
They shared a common party wall and 
there was a covered walkway between 
them at the rear of the site. The FTT 
was satisfied that the covered walkway 
was not sufficient to render the new 
building an extension of the old.

The judge accepted it might be asked if 
the new building could be considered 
to be an extension of the church 
building if, for instance, it could be 
used as a social/coffee area for the 
congregation following a Sunday 
service. However, the church building 
already had its own coffee/welcome 
area, at the front of the church, and 
did not need an additional area of this 
nature.

HMRC had also suggested that the 
new building might be used by church-
goers as an additional toilet facility, via 
the inter-connecting doors.

The tribunal noted: “However, although 
these interconnecting doors might 
provide a means for church-goers to 
leave the church to make use of the 
toilet facilities, they would be unable 
to re-enter the church other than by 
exiting the new building via its main 
entrance and re-entering the church 
by its main entrance. This does not 
therefore seem a likely or sensible use 
of the new building.”

The FTT concluded that “lacking 
as it does any ability to be used for 
any common activities with existing 
buildings” the new building was a 
supplementary structure and therefore 
it was an annexe, not an extension. The 
appeal was therefore allowed.

Sarah Kay, Croner-i tax writer said: 
“Determining whether or not new 
structures which are connected 
to existing ones are extensions or 
annexes can be difficult in practice, and 
therefore disputes with HMRC on this 
point arise are not uncommon.

“It is unfortunate that HMRC’s case at 
the FTT appears to have been largely 
based upon the design and access 
statement submitted with the church’s 
initial planning application. The church 
could not finance its initial plans and 
the design of the building work was 
revised before work commenced.”

• Thanks to Croner-i for this article
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Here’s an update on recent HMRC successful investigations and prosecutions

Money launderer ‘won the 
lottery 123 times’
The National Crime Agency (NCA) has 
seized £472,740 from a convicted 
money launderer, Kashaf Ali Khan, 
under the Proceeds of Crime Act.

The confiscation order was granted 
in 2018 after Khan, 44, bought a 
£412,000 house with money he 
claimed had been won with 123 
prize-winning tickets in the Pakistan 
lottery. An expert statistician told the 
NCA it was as likely as winning the 
UK National Lottery jackpot 40 weeks 
running.

Khan (pictured) made the purchase in 
his elderly father’s name, but it was 
actually Kashaf Khan who was the real 
purchaser of the property. He later 
admitted money laundering by using 
criminal money to buy the house, has 
now had to sell the property to pay off 
the confiscation order.

NCA investigating officer Phil 
Houghton said: “Kashaf Ali Khan 
wrongfully thought he could get away 
with funding his lifestyle by criminal 
means. Offenders like Khan play an 
enabling role for other criminals to 
move and clean the proceeds of crime. 
They will be relentlessly pursued by the 
NCA.

“The issue poses a priority threat for 

the NCA and we do everything possible 
to combat it. This order is a warning 
to those who believe they can benefit 
financially from a criminal lifestyle - 
crime doesn’t pay.”

The Proceeds of Crime Act (POCA) 
order of £472,740 was paid on 20 
August 2019.

In October 2009, the NCA caught Khan 
handing over a holdall to someone 
which contained £74,830 in cash. 
The following September he admitted 
money laundering offences and 
received a suspended prison sentence 
together with an order to complete 
200 hours of unpaid work.

In January 2012, Khan was ordered 
to pay £175,000 because of the 
conviction.

HMRC have no records of him 
working. And despite Khan having no 
recorded legitimate income, he paid 
off the £175,000 in cash within 12 
months. He later admitted paying off 
the confiscation order using further 
criminal cash.

In 2013, Khan used criminal monies to 
buy the property, in Solihull. During the 
previous year, flurries of money had 
been transferred into Khan’s father’s 
UK bank account from Dubai. Using his 
father, Khan used black-market prize 
bond dealers in Pakistan in a bid to fool 
investigators into believing he had won 
legitimate prizes.

Winners of the Pakistan state lottery 
have to wait several weeks to collect 

their winnings. Because of that, some 
are willing to take a loss and sell their 
winning ticket to an agent for a lesser 
amount that they get immediately.

The black-market agents then sell 
on the winning tickets – often for 
more than they are worth – to crooks 
needing to clean their criminal money, 
who can then get prize organisers to 
issue payment in their name.

In addition to using £412,000 of 
criminal money to purchase the house 
in the sought-after area of Solihull, 
Khan used a further £175,000 of 
criminal monies to pay off a previous 
Proceeds of Crime Order. This order 
had arisen after Khan had been 
convicted previously of money 
laundering. He paid off the order with 
yet more criminal money despite, at 
the time, being subject of a suspended 
sentence.

Organised crime gang 
sentenced for £3.5m fuel fraud
Five people, including the former 
owners of a Sussex petrol station, have 
been sentenced for distributing and 
selling an estimated 4.8 million litres 
of illicit fuel to unsuspecting motorists, 
including haulage companies across 
the south east. Three were given jail 
sentences totalling more than 16 years.

Brothers Dean Chapman, 43, from 
Romford, Essex, and Darren Chapman, 
50, from Rochester, Kent, illegally 
mixed kerosene with diesel and sold it 
as legitimate road fuel to motorists at 
their petrol station in 2012 and 2013.

HMRC officers found quantities of 
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kerosene, which is not approved for 
road use, at a Pulborough petrol station 
in 2013. It was discovered during 
routine checks of the petrol station’s 
underground diesel tank as well as the 
fuel tanks of two vehicles, which were 
both seized. 

The investigators found that 
Christopher Reardon, 56, from 
Hastings, supplied kerosene to the 
Chapmans and falsified 679 sales 
invoices to hide the true identity of his 
customers in an attempt to disguise 
their fraudulent scheme.

As a registered dealer in controlled oils 
(RDCO), Reardon had a responsibility 
to check the fuel sold was being used 
for a legitimate purpose, his failure to 
do so resulted in this fraud being able 
to be committed.

Richard Wilkinson, Assistant Director, 
Fraud Investigation Service, HMRC, 
said: “The gang knew what they were 
doing was wrong, but even after being 
challenged by HMRC officers and 
investigated by Trading Standards 
officers, they continued to flout the 
law and sell illegal fuel, which damaged 
vehicles engines and resulted in a tax 
loss of nearly £3.5m – money needed 
to fund our public services.”

Richard Sargeant, West Sussex Trading 
Standards Team Manager, said: “This 
was an incredibly serious matter 
which caused huge inconvenience 
to customers as well as repair costs 
totalling more than £70,000. 

“While it cannot take away from the 
frustration suffered by customers, I 
hope the outcome of this case will 
act as a deterrent to anyone else 
considering illegally mixing fuel.”

Despite HMRC’s intervention and the 
investigation by West Sussex Trading 
Standards, the gang continued to 
carry out the fraud, switching from 
kerosene to biodiesel in an attempt to 
further their deception. This led to the 
investigation by HMRC.

They used biodiesel supplied by Carole 
O’Hara, 68, and Peter O’Hara, 72, both 
from Hastings, who falsified invoices 
and HMRC returns to show lower rates 
of Excise Duty and VAT, which reduced 
their tax liability.

The illicit mix was never properly 
labelled so that customers did not 
realise they were buying fuel with 
high percentages of bio-diesel. As a 
result, customers began experiencing 
problems with their cars, which they 
reported to West Sussex Trading 
Standards. 

As well as the multi-million-pound fuel 
fraud, the Chapmans also failed to pay 
any VAT. 

Darren Chapman and Reardon were 
found guilty of the fraudulent evasion 
of Excise duty and VAT, Dean Chapman 
was found guilty of the fraudulent 
evasion of VAT. Additionally, the 
Chapman brothers were found guilty of 
fraudulent trading.

Darren Chapman was given eight years 
and two months, Dean Chapman four 
years and six months and Reardon four 
years.

For their part in the fraud, Carole 
O’Hara and Peter O’Hara were 
sentenced to two years in prison, 
suspended for two years, and each 
ordered to pay £40,000 costs.

Ledgers land £3.5 million 
launderer with jail sentence
A Manchester crook who went on the 
run when his handwritten ledger books 
implicated him in a multi-million-pound 
money laundering fraud has been 
sentenced in his absence.

Jamshed Bhatti, 60, formerly of 
Stockport Road, Longsight, was caught 
with £50,970 in cash when HMRC 
investigators searched his home in 
August 2015. Two handwritten records 
of his financial accounts were also 
found and helped prove that almost 
£3.5 million had passed through 
Bhatti’s hands in the previous three 
months.

Bhatti was charged in December 
2016 with money laundering, but 
he absconded to Pakistan before his 
trial. He was found guilty of money 
laundering at Manchester Crown Court 
in September 2019 and sentenced in 
absence in October 2019 to six-and-a-
half years in prison.

Tony Capon, Assistant Director, Fraud 
Investigation Service, HMRC, said: 
“The amounts of money described in 
Bhatti’s ledgers are staggering and he 
resorted to concocting an imaginary 
company to try and explain his criminal 
activity. Bhatti will be jailed if he steps 
foot in the UK and we would appeal 
for anyone with information about his 
whereabouts to get in touch.
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“People involved in money laundering 
help to fund the illegal activities of 
organised crime gangs. We will not 
hesitate to seize proceeds of crime 
and investigate anyone who may be 
involved.”

Bhatti’s record books contained more 
than 1,500 incoming and outgoing 
amounts from £1,000 up to £160,000, 
with no written detail of where the 
money came from or where it went. 
He told investigators the money came 
from his import and export business 
J&F Traders Ltd, which Bhatti claimed 
facilitated trade between Pakistan and 
the UK. However, no VAT registration 
or any tax returns for the business 
existed and Bhatti had declared little 
income in the last ten years which 
meant he hadn’t paid tax since 2006.

In addition to Bhatti being sentenced in 
his absence, the £50,000 found at his 
home was forfeited at a hearing in May 
2016. A warrant has been issued for his 
arrest.

Airport car park crook must 
repay £300,000
A jailed airport car park boss must 
repay almost £300,000 in stolen tax or 
face another three years behind bars.

Brian Pearson, 59, of Wilmslow, 
was jailed in October 2017 for three 
years and two months after HMRC 
revealed the Manchester Airport ‘meet 
and greet’ parking boss stole more 
than £466,000 from his employees’ 

Income Tax and National Insurance 
Contributions (NIC).

Pearson was ordered to repay £297,993 
within three months, or spend another 
three years in prison and still owe the 
money at a confiscation hearing at 
Manchester Minshull Street Crown 
Court. Pearson now faces losing assets 
including a villa in Portugal, a personal 
pension and ISA savings.

Diccon Wood, Assistant Director, 
Fraud Investigation Service, HMRC, 
said: “Pearson lived the good life while 
stealing from his own workers as well 
as the public. His actions put him in jail 
for a considerable time.”

Pearson ran MIA Secure Parking Ltd, a 
‘meet and greet’ parking service based 
in Sharston, Wythenshawe, which later 
became UK Premier Parking Ltd. Both 
companies operated parking services 
focused on nearby Manchester Airport.

HMRC raided Pearson’s home and 
business seizing records, computers, 
payroll books, employee and financial 
documentation in March 2015. 

As an employer, Pearson was 
responsible for income tax and NIC 
deductions for employees through the 
PAYE system. The seized payroll books 
were blank, but employee records and 
salary statements proved that Pearson 
was taking income tax and NIC for up 
to 60 of his employees, none of which 
was paid to HMRC.

Forex firm fined record £7.8m 
in AML crackdown
A London-based money transmitter has 
been fined £7.8m for flouting anti-
money laundering regulations.

Touma Foreign Exchange Ltd ignored 
anti-money laundering regulations 
and received the fine for a wide range 
of serious failures under the Money 
Laundering Regulations. Between 
June 2017 and September 2018, the 
business breached rules on:

• Risk assessments and associated 
record-keeping.

• Policies, controls and procedures.
• Fundamental customer due diligence 

measures.
• Adequate staff training.

Proprietor Hassanien Touma was 
banned on 20 May 2019 from any 
management roles at a business 
governed by anti-money laundering 
regulations after he acted as an officer 
for the money services business (MSB). 
Individuals are required to pass a 
vetting test to ensure they are fit and 
proper to carry out the role and Touma 
failed to do this. 

The fine was announced following a 
separate HMRC, Metropolitan Police 
(MPS) and Financial Conduct Authority 
(FCA) month-long crackdown on 
MSBs at risk of being used for money 
laundering to fund organised crime 
such as drug trafficking, violent crime 
and terrorism.

During the July crackdown, MPS and 
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HMRC officers executed warrants 
at 12 addresses in West London and 
seized evidence of money laundering. 
On 3 July 2019, Metropolitan Police 
officers arrested two men in central 
London and seized £100,000 cash 
intended for an MSB.

On 12 July 2019, after an investigation 
by HMRC assisted by the MPS, 
Shunjian Jiang, a London man, was 
given a suspended jail sentence for 
trading as an MSB without being 
registered for anti-money laundering 
supervision.  he judge ruled that Jiang’s 
home in Colindale, London, was bought 
using the proceeds of crime because he 
was illegally trading as an MSB without 
being registered with HMRC and would 
be subject to confiscation proceedings.

As part of the commitment to educate 
businesses, HMRC and MPS officers 
visited 40 MSBs in the Queensway 
area of London and reminded them 
of their obligations under the Money 
Laundering Regulations. Specially 
designed leaflets were hand-delivered 
to all 9,000 MSBs across London 
during July and August to highlight the 
money laundering risks and need to 
properly manage these.

HMRC officers also visited five money 
service businesses assessed to be at 
a higher risk of being used for money 
laundering and are taking civil action 
against four of them for failing to 
take adequate measures to protect 
themselves from criminal abuse.

Simon York, Director of HMRC’s Fraud 
Investigation Service, said: “We know 
that criminals use MSBs to disguise 
and move dirty money, and we’re 
determined to thwart them by helping 
businesses avoid being exploited in this 
way.

“However, a word to the wise for 
those firms who, either by ignorance 
or design, continue to flaunt the rules 
– this record fine shows we mean 
business, so get your house in order 
before we come knocking.”

Devon market trader jailed 
for stealing £900k to fund 
gambling addiction
A market trader from Devon has been 
jailed for stealing more than £900k in 
VAT repayments to fund a gambling 
addiction.

Terence Sickelmore, 55, of High Street, 
Honiton, submitted dozens of fake VAT 
returns for his business to fraudulently 
claim repayments of £913,729, an 
HMRC investigation found.

Sickelmore was a co-owner of Dairy 
World, a dairy products business in 
Exmouth Market. From October 2010 
to August 2018, he used the company 
accounts to create 95 bogus VAT 
returns.

He was caught when HMRC reviewed 
his VAT returns and identified 
irregularities. Sickelmore immediately 
admitted to submitting the bogus 
claims to fund his gambling addiction.

Zoe Ellerbeck Assistant Director, Fraud 
Investigation Service, HMRC, said: 
“Sickelmore abused his position as a 
business owner to steal huge amounts 
of money that should have been used 
to fund public services. He chose to 
fund his gambling by stealing from 
UK taxpayers. The money he stole is 
equivalent to the wages of 30 newly 
qualified paramedics for a whole year.”

Sickelmore admitted VAT fraud at 
Exeter Magistrates Court and was 
sentenced to three years in prison.

Accountant and haulage boss 
jailed for tax fraud
An accountant and haulier who lied to 
employees and customers to commit 
a £130,000 tax fraud have been jailed 
after an investigation by HMRC.

Accountant Christopher Alecock, 63, 
and haulier Barry Anderson, 70, both 
from Wisbech, lied to staff at their 
haulier business, HL & RV Anderson 
Ltd. Between July 2012 and June 
2015, the pair told employees that 
National Insurance Contributions 
(NICs) and Income Tax totalling 
£58,968.87 had been deducted from 
their wages, when in reality these 
deductions had not been made.

As well as lying to their staff, 
investigations revealed that both 
Alecock and Anderson had deceived 
customers, using a deregistered VAT 
number on invoices enabling them to 
steal £68,733 of VAT payments and 
hide their fraud.

Adam Kingsgate, Assistant Director, 
Fraud Investigation Service, HMRC, 
said: “Alecock and Anderson didn’t 
spare a thought for their employees, 
customers or the honest majority of 
taxpayers they were stealing from. As 
an accountant, Alecock knew what 
his responsibilities were, but he chose 
to ignore them. Both Alecock and 
Anderson stole money that is needed 
to fund our vital public services.”

Alecock and Anderson were found 
guilty of two counts of cheating the 
public revenue and were sentenced to 
three years in prison and 30 months 
in prison respectively, at Cambridge 
Crown Court.
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