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Tumultuous times
WELCOME to the latest issue of HMRC Enquiries, 
Investigations and Powers.

As this magazine went to press we do not know 
who the next Prime Minister will be, or on what 
terms the country will exit the European Union. 
Whatever happens, the remainder of 2019 is sure 
to be tumultuous, with the already under strain tax 
authorities sure to be in the thick of the action (one 
of the candidates is advocating the scrapping of VAT 
– imagine the pandemonium!).

In the meantime, we will continue to focus on the 
here and now. Our tax guru Mark McLaughlin offers 
a concise, step-by-step guide on how to deal with 
enquiries into a client’s tax return (page 4), and he 
also explains how procedural errors by HMRC could 
lead to challenges to its decisions (page 17).

IR35 continues to make the headlines, and regular 
contributor Andy Vessey takes the Revenue to task 
over its grasp of the regulation (page 4). As our 

writer points out, since the ‘off payroll’ rules were 
introduced in 2017, HMRC has won just one tribunal 
case out of six.

Those of you with clients who run or own eateries 
are sure to be interested in the article on page 16. A 
quarter of cases on the HMRC’s major defaulters’ list 
come from this sector, with restaurants and takeaways 
making up 26% (200 of 775) of businesses ‘named 
and shamed’ by HMRC as ‘deliberate tax defaulters’ 
since the start of the publication of quarterly lists in 
December 2017.

Finally, our regular round-up of HMRC criminal case 
and tax tribunal wins starts on page 20.

The Armstrong team would like to thank all those who 
have contributed to this e-magazine. Your effort is very 
much appreciated.

Happy reading, 
The Armstrong Media team

This e-magazine is published by Armstrong Media (www.armstrongmedia.co.uk).  
Email adam@armstrongmedia.co.uk 
To subscribe go to http://hmrctaxinvestigation.co.uk (£95* for six issues)
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Revenue K.O’d by Kaye (Adams)

As HMRC loses another IR35 appeal, Andy Vessey asks 
whether they actually understand status 
HMRC’S JUDGMENT in pursuing 
IR35 cases at tribunal has become an 
embarrassment following their recent 
loss in Atholl House Productions Ltd 
(AHPL). It comes soon after the high-
profile Lorraine Kelly decision and, just 
like Ms Kelly, involved a media star. 

Career to date 
A freelance journalist since the mid-
1990s, Kaye Adams is best known 
for the ITV programme, ‘Loose 
Women’. She has also appeared on 
Sky and written in various national 
newspapers and magazines. 

Adams formed AHPL in 2007 and it 
was through this company that she 
worked for the BBC presenting a 

radio programme called, ‘The Kaye 
Adams Programme’. 

IR35 liability 
Presumably buoyed by their success 
in the Christa Ackroyd case and 
the BBC’s shameful treatment of 
hundreds of other contractors, no 
doubt HMRC believed they were 

on to a winner. They initially sought 
to apply IR35 for the four tax years 
ended 5 April 2017. Curiously, 
however, they withdrew their 
opposition to the appeal against the 
two years ended 5 April 2015 shortly 
before the hearing date. Given that 
Adams’s working arrangements were 
constant for all four years, this was 
puzzling. It therefore remained for 
the years 2015/16 and 2016/17 
to be settled with a total liability of 
£125,000 at stake. 

Hopeful HMRC
Rather than fully constructing the 
‘hypothetical’ contract, HMRC relied 
on the contractual terms to make 
IR35 stick. 

For the period of appeal, two 
agreements existed containing the 
following main points: 

• A minimum commitment of 160 
programmes for a minimum fee of 
£155K. An additional fee of £968.75 
per programme would be paid for 
programmes in excess of this.

• A fettered right of substitution.

• Requirement to comply with the 
BBC’s Editorial Guidelines and 
Guidance, and Standards.

• Adams would undertake such 
editorial training as the BBC might 
require.

• Adams would modify her language 
when asked to by the BBC.

Factor Ackroyd Adams

Length of each contract 5 years + 7 years 1 year

Client base BBC BBC + others

Clothing allowance Yes No

At BBC’s behest Yes No

BBC consent to do other work Yes No

http://hmrctaxinvestigation.co.uk
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• The BBC’s editorial control of its 
content “is final”.

• If Adams brought the BBC into 
disrepute they could suspend the 
contract for up to three months, 
but would have to pay an adjusted 
fee.

• At the reasonable request of the 
BBC, Adams would undergo a full 
medical examination.

• Adams was not a BBC employee.

• BBC would have first call on 
Adams’s services subject to her 
availability. Any work for non-BBC 
clients would require prior written 
consent of the Beeb.

• Adams was to provide her own 
clothing.

• AHPL responsible for all business 
insurances.

Counsel for HMRC argued that 
although contractual clauses 
had never been exercised they 
nevertheless reflected what might 
realistically be expected to occur 
and the only terms which should be 
ignored were those which amounted 
to a sham or were unrealistic. 

Both parties agreed that the BBC 
income formed over 50% of AHPL’s 
turnover but the company did have 
significant other revenue streams. 
HMRC, however, would not accept 
this was influential or of any 
consequence. 

That Adams was not entitled to 
employee-type benefits was simply 
dismissed. 

Reality check 
A former editor in charge of the ‘Kaye 
Adams Programme’ described Adams 
as a conductor of “her Orchestra” and 
that presentation of the programme 
was largely collaborative, with 

no need for editorial control over 
content. That witness also testified 
that: 

• Adams did not need to seek BBC 
permission to work for third parties.

• When in the studio, Adams would 
be provided with certain equipment 
but she also used her own laptop 
and Ipad both inside and outside 
the studio.

• Adams was treated differently to 
BBC employees.

Adams was aware of the need to 
nurture her own reputation and 
brand, rather like Lorraine Kelly, and 
she would take steps to elevate her 
public profile. 

Adams accepted that her personal 
service was a feature of the contract. 

Breath of fresh air
The Tribunal found that the BBC did 
have some right of control but that 
it did not extend to Adams’s identity 
or her other engagements. Mutuality 
of obligation was also found to be 
present.

On the face of it, Ms Adams was 
staring down the barrel having failed 
the key status tests but the judge 
stood by the principles laid down 
in the 1968 case of Ready Mixed 
Concrete, and considered if there 
were other provisions of the contract 
that were inconsistent with a contract 
of employment. Indeed there were 
and these defeated IR35.  

Business on own account: As in Hall 
v Lorimer [1993], Adams was carrying 
on a profession on her own account. 
In this scenario the business on own 
account test is of little assistance and 
a more useful yardstick is to consider 
the level of dependence on one 
client, duration of engagements and 
the number of different clients. Even 
if AHPL’s non-BBC fees only averaged 

30% of turnover as HMRC calculated, 
this was still significant.  

It also appeared to the Tribunal that 
Adams was more well known for her 
involvement with ‘Loose Women’ 
than with the BBC.

Integration: The Tribunal concluded 
that the BBC viewed Adams as an 
external services provider and not 
part of the Corporation.  

Employee type benefits: HMRC’s 
glib approach to this test was once 
again knocked back, with the Tribunal 
considering it pointed away from an 
employment relationship. 

Ackroyd distinctions
Both Christa Ackroyd and Kaye 
Adams worked for the BBC, but 
experienced different IR35 fates. The 
table on page 4 explains why.

Taxpayer 5, HMRC 1
Since the introduction of the ‘off-
payroll’ rules in 2017, HMRC have 
one won IR35 tribunal case out of six. 
This has sparked some speculation 
as to whether or not the Revenue 
understand employment status. They 
understand status alright but, in my 
opinion, they just choose to ignore 
and misinterpret the facts to suit 
themselves, with little regard for the 
poor taxpayer.

• Andy Vessey is Head of Tax at Larsen 
Howie

Rather than fully 
constructing the 
‘hypothetical’ contract, 
HMRC relied on the 
contractual terms to 
make IR35 stick.
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It’s mutual!
Russell Cockburn explains how mutual trading works, and 
when the rules apply

THE CONCEPT OF ‘mutual trading’ 
is a long-standing feature of the UK 
tax system. Some very old tax case 
judgements established long ago the 
principle that “a man cannot make a 
profit out of himself” (see for example 
Silloth Golf Club v Smith 6 TC). 
However, this does not mean that such 
entities can never have a tax liability and 
several cases I have dealt with serve to 
illustrate how easy it can be to fall foul 
of the tax authorities where insufficient 
attention is paid to the overall situation, 
particularly where such entities are 
run by committee (as they usually are), 
and these members are not perhaps as 
aware of the tax implications of their 
mutual status as they should be.

These entities have a potential 
exposure to UK corporation tax. Most 
commonly this will be limited to tax 
on any investment income such as 
deposit interest that they receive from 
spare cash reserves but other forms 
of income can lead to CT liabilities. 
Where the organisation ‘trades’ with 
non-members then this can lead to 
extra tax liabilities and these should 
not be overlooked. The fundamental 
principle involved here is, after all, ‘self-
assessment’.

Quite sensibly, many such small 
organisations have applied to HMRC 
over the years to be registered as 
‘dormant’ for CT purposes so that they 
need not submit tax returns annually, 
and HMRC is usually more than willing 
to accept this treatment. However, 
this status does not alleviate the self-
assessment obligation. 

A sailing club I was asked to advise 
some years ago had been registered 

with HRMC as a dormant entity for 
many years when, out of the blue, it 
received a very attractive offer to sell 
its land from a local property developer. 
The deal also involved the purchase of 
another piece of land for the club and 
the developer building it new premises 
at a nearby and more attractive 
location. This all went ahead and then 
I was latterly approached by one of 
the committee members to obtain 
clarification of the tax position. The 
committee were disappointed to hear 
that there was a potential corporation 
tax capital gains liability on the land 
disposal. Clearly this transaction was 
not with a member of the organisation 
and so had to be disclosed to HMRC 
in full and the CT liability paid. 
Additionally, the land exchange 
increased the deemed sale proceeds for 
the club and potentially also incurred an 
SDLT liability on the deemed acquisition 
of the new premises at market value, 
which also had to be dealt with.

The important principle is that such a 
transaction cannot ever come within 
the concept of mutuality. Luckily, 
in this case the potential liability 
was identified well before the club 
had passed its normal CT returns 
notification deadline, so a tax return 
was able to be submitted on time and 
the liability paid without incurring any 
interest and penalties.

In another case I tackled the situation 
was not so fortunate and involved 
some negotiation with HMRC to settle 
the issues at stake. A small local golf 
club, situated in a well-known tourist 
area, had for many years submitted 
CT returns showing liability on bank 
interest alone. The turnover was 

actually below the VAT registration 
threshold as well, and to be frank the 
club was barely making ends meet.

However, over the years the number 
of ‘visitors’ had greatly increased, 
and yet the club committee had not 
identified this is a potential source 
of tax liability and it had continued 
to be registered as a dormant entity 
with HMRC over a prolonged period. 
By the time I was asked to advise 
the ‘visitors’ income had risen to 
about 25% of the overall turnover 
and this had been the situation for 
some years. A disclosure to HMRC 
of the current situation, along 
with a calculation of apportioned 
turnover and expenses, produced 
the inevitable ‘compliance check’ and 
a review of the club’s records. These 
were well-kept and organised, so it was 
a relatively straightforward process to 
extract and demonstrate the non-
member income and compute the 
percentage of turnover and expenses 
that should be applied. There was also 
some renting out of the club’s premises 
for weddings and similar functions, for 
which an adjustment had to be made, 
and eventually a formula to use going 
forward was agreed with HMRC. The 
question of interest and penalties was 
raised at this stage, but it has to be said 
the club received a fairly sympathetic 
response from HMRC and a relatively 
modest penalty was imposed for the 
previous four years only.

At this stage, the use of the 
Community Amateur Sports Club 
status was recommended to the club 
and this is now in progress although 
the level of visitor income and the 
ability to demonstrate that the club 
can properly comply with the rules for 
CASC status may cause some problems 
on that front.

What these two cases demonstrate is 
that whatever the nature of the entity 
involved the CT charge applies to all 
corporate entities in the UK, and also to 
unincorporated associations on a self-
assessment basis. Also, the ‘dormancy 
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treatment’ that HMRC makes available 
to such entities cannot be relied upon 
to remove a CT liability when the 
situation changes or things develop 
over the years. All taxable entities in the 
UK have a self-assessment obligation 
and the onus is squarely on them to 
notify HMRC whenever their situation 
changes or an unexpected one-off 
liability arises out of the blue.

In a final example, I dealt with a 
situation that came up recently in a 
small village concerning the local pub. 
The death of the landlord, with only a 
distant relative inheriting the property, 
lead to a situation where it looked 
as though the pub would be closed 
down and the property sold off for 
redevelopment as holiday homes. The 
real-ale drinking fraternity in the village 
were horrified at this prospect, and so 
proceeded to establish a fighting fund 
to purchase the business and this has 
now happened. 

At the first ‘committee’ meeting the 
inevitable happened and an accountant 
who lives in the village was landed 
with the job of preparing the annual 

accounts and dealing with HMRC. He 
proceed to do this, writing to HMRC 
and having the business registered as 
a dormant company, as the prospects 
of any profits arising for the next few 
years looked pretty non-existent. The 
‘club’ was actually incorporated as a 
company with the 50 or so original 
contributors being issued with shares. 
Over the next five years any profits 
arising were immediately expended 
on essential repairs and maintenance 
and so no taxable profits arose at all. 
Subsequently, however, the business 
has turned into profit at a fairly modest 
level and the dormancy status of the 
company has had to be revoked. 

However, the CT liability in this case 
is being removed annually by the 
company making donations to village 
registered charities on a regular 
basis (the scouts, rugby club, carnival 
committee, etc). This brought into 
play a useful facility that HMRC 
will sometimes make available yet 
which seems to be little known. The 
accountant wrote to HMRC and 
asked if charitable donations made 
within 30 days of the end of the 

company’s accounting year could be 
‘accrued’ on an annual basis. Now 
while such donations are normally 
only allowable against CT profits on 
a ‘paid’ basis, this request met with 
a very favourable and amenable 
response from HMRC; donations 
made within a short period of time 
after the year end are effectively 
being allowed for CT purposes on a 
current year basis.

Whether this is strictly correct is, of 
course, open to question, but it does 
serve to demonstrate yet again that 
keeping HMRC properly informed of 
the tax affairs of such entities, especially 
where the liability will eventually be £0 
anyway, can produce very favourable 
responses. A response, one might also 
describe, as ‘sympathetic’ from HMRC, 
which is perhaps something that not 
many taxpayers would normally expect 
from them.

• Russell Cockburn is a tax consultant, 
lecturer and author, and a former 
HMRC inspector. He can be contacted 
on 01909 824542 or by email at 
russ@bluebellhouse.plus.com

http://hmrctaxinvestigation.co.uk
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Uncertain times
Judges’ ‘Discovery’ decision puts cat among tax return 
pigeons, say the experts at Pinsent Masons

IT MAY BE HARDER to obtain 
certainty that HMRC cannot go 
back and challenge a tax return 
after comments made by Court of 
Appeal judges in a UK case relating 
to ‘discovery’ assessments, a tax 
disputes expert has said.

The Court decided that HMRC 
did not a make a ‘discovery’ when 
it realised that, as a result of a 
Supreme Court decision, it had 

opened an enquiry into a taxpayer’s 
return under the wrong statutory 
provision. This meant that HMRC 
was out of time to assess the tax.

“The [HMRC] officer must have 
newly discovered that an assessment 
to tax is insufficient. It is his or her 
new conclusion that the assessment 
is insufficient which can trigger a 
discovery assessment. A discovery 
assessment is not validly triggered 

because the officer has found a 
new reason for contending that 
an assessment is insufficient, or 
because he or she has decided to 
invoke a different mechanism for 
addressing an insufficiency in an 
assessment  which he or she has 
previously concluded is present,” 
Lord Justice Floyd said in his 
judgment.

Clara Boyd of Pinsent Masons acted 
for Raymond Tooth, the taxpayer 
in the case. She said: “The decision 
is helpful in that it involves a more 

http://hmrctaxinvestigation.co.uk
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testing analysis of the nature and 
timing of any alleged discovery 
by HMRC. However, the views 
expressed by some of the judges 
in relation to what constitutes an 
inaccuracy in a return and what 
amounts to deliberate behaviour are 
very unhelpful for taxpayers.

“The time limits for enquiring into 
returns and making assessments are 
designed to give the taxpayer some 
certainty that if they have made a 
full disclosure in their return there 
will come a time when they will 
know that HMRC cannot demand 
further tax from them. The Court of 
Appeal decision in this case makes it 
much harder for taxpayers to obtain 
this certainty,” she said.

The case concerned Raymond Tooth, 
who entered into the ‘Romangate’ 
tax planning scheme, designed to 
generate employment-related losses 
that could be set off against income 
in the previous tax year.

When Tooth’s accountants 
completed his 2007-2008 self-
assessment return, the HMRC-
approved software did not enable 
them to access the box within which 
they had been advised to record the 
losses, due to a technical issue. They 
recorded the losses made in 2008-
2009 in the partnership pages and 
included wording in the ‘white space’ 
of the return, making it clear that the 
losses were employment losses and 
not partnership losses. The wording 
said that Tooth’s interpretation of 
tax law may be at variance with 
that of HMRC and flagged the 
expectation that HMRC would open 
an enquiry into the return.

Following the filing of the return, the 

government announced legislation 
that meant the scheme did not work.

In August 2009, HMRC opened 
an enquiry into Tooth’s loss claim. 
However, it opened the enquiry 
under a provision which applies only 
in relation to claims which are not 
included in a return. In 2013, the 
Supreme Court decided in another 
case that where the taxpayer had 
calculated his tax liability in the 
return, as Tooth had, an assessment 
should be opened under another 
statutory provision.

By this time the time limit to open 
an enquiry under the correct 
provision had long since expired 
and the only way that HMRC could 
assess Tooth to tax in respect of 
the failed scheme was to open a 
‘discovery assessment’. This enables 
HMRC to go back four years, or if it 
can show careless conduct six years. 
If it can show deliberate conduct it 
can go back 20 years to assess tax.

HMRC can only make a discovery 
assessment if it ‘discovers’ an 
underpayment of tax. It also has to 
show that the underpayment is due 
to careless or deliberate behaviour 
by the taxpayer or their agent or 
that at the time when an HMRC 
officer ceased to be entitled to 
open an enquiry into the return the 
officer could not reasonably have 
been expected, on the basis of the 
information available to them at 
that time, to be aware of the under-
assessment of tax. In October 2014, 
HMRC issued a discovery assessment 
alleging that Tooth’s return contained 
a deliberate inaccuracy.

Although the three Court of Appeal 
judges agreed that HMRC had not 

made a ‘discovery’ entitling them 
to assess Tooth outside the normal 
time for enquiring into a tax return, 
which meant that the assessment 
was invalid, they expressed opinions 
on the arguments they had heard 
about whether there was an 
inaccuracy in the return and whether 
the inaccuracy was deliberate.

“Two of the judges said that including 
the employment-related losses in the 
wrong section of the return meant 
that there was in inaccuracy in the 
return, even though the return , as a 
whole, was not inaccurate because 
it explained elsewhere, in the white 
space, what had been done,” said Ian 
Robotham, a tax disputes expert at 
Pinsent Masons.

All the judges agreed that if there 
was an inaccuracy in the return it 
was deliberate.

“It is unhelpful that the judges 
have expressed the opinion that 
deliberate conduct does not 
necessarily involve blameworthy 
conduct, thereby distancing 
themselves from comments made 
in the Upper Tribunal that an 
allegation of deliberate conduct 
was ‘tantamount to an allegation of 
fraud’,” Robotham said.

Disclaimer: The information contained in this publication is for general guidance only. You should neither act, nor refrain from acting, on the 
basis of any such information. Professional advice should be taken based on particular circumstances, as the application of laws and regulations 
will vary. Please be aware that laws and regulations are also subject to frequent change. While every effort has been made to ensure that the 
information contained in this publication is correct, neither the author nor his firm shall be liable in damages (including, without limitation, 
damages for loss of business or loss of profits) arising in contract, tort or otherwise from any information contained in it, or from any action or 
decision taken as a result of using any such information.

The decision is helpful 
in that it involves a 
more testing analysis 
of the nature and 
timing of any alleged 
discovery by HMRC.
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In their sights
HMRC’s harnesses new tech to track down tax evaders

CONNECT, HMRC’S sophisticated 
information system, is being used 
more and more to identify income 
and gains that have not been 
declared, according to accountancy 
firm BlickRothenberg.

Not only that, but the information 
that the government agency can call 
upon to check whether an individual 
or company is evading tax is growing 
all the time, and becoming more 
sophisticated.

Jessica McLellan, a director in 
tax risk at Blick Rothenberg, said: 
“Connect completely changes the 
dynamic of how HMRC commits 
investigative resource to risk and 
enables thematic and risk-based 
enquiries across the taxpaying 
population. Taxpayers need to 
be aware that it will be used 
increasingly – thus placing a higher 
burden on taxpayers, since the onus 
is on them to prove their returns are 
correct.”

She added: “No taxpayer can hide 
from the sophisticated electronic 
searches available to HMRC, and it’s 
not just about identifying income 
and gains; the searches are being 
used to provide key information 
about wider lifestyle questions – for 
example, the existence of offshore 
assets, expensive flights to exotic 
destinations, or purchases of high 
value assets in the UK such as 
property or classic cars. This allows 
HMRC to consider a wider wealth 
picture and whether that fits with tax 
returns submitted by an individual. At 
its simplest, it will identify someone 
with an expensive car (from DVLA 
data) who does not appear from his or 
her tax returns to have the income to 
afford or run such a vehicle.

McLellan said: “This is 
unprecedented; as time has gone on 
the system has become more and 
more sophisticated as additional 
information sources have been 
added, and many people just don’t 

realise what information HMRC can 
call upon. HMRC does not release 
this information publicly but we 
know that the following sources can 
and are being looked at:

• Online marketplaces and adverts 
such as eBay, Autotrader, 
Rightmove and Zoopla.

• Online payment providers such as 
PayPal.

• Data from banks, pension funds 
and other financial firms that are 
required to report to HMRC.

• Credit and debit card 
transactions. 

• Information from credit reference 
agencies.

• Offshore financial information 
shared under Common Reporting 
Standard and the Crown 
Dependencies and Overseas 
Territories automatic tax 
information exchange.

• Flight sales and passenger 
information from airlines.

• Companies House records.

• Driver and Vehicle Licensing 
Agency (DVLA) records.

• Department for Work and 
Pensions (DWP) records.

• The Electoral Role.

• Council Tax Register.

• Land Registry.

• Gas Safe Register.

• The Charities Commission. 

• Thematic third-party information 
as part of a specific campaign 
(including insurance and 
healthcare companies).

http://hmrctaxinvestigation.co.uk
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The accessibility of information from 
Connect also impacts how HMRC 
treats information from informants. 
Previously these leads may not 
always have been pursued due to the 
time and cost; however, with Connect 
HMRC can quickly see if there is any 
corroborative information that would 
make a tip-off worth investigating.

In terms of figures, it appears to 
be worth its weight in gold; HMRC 
report that Connect has led to 
the collection of more than £3bn 
in additional tax, has led to large 
reductions in costs of resourcing 
investigations, and has also prevented 
the loss of over £4bn through 
enabling a marked increase in criminal 
investigations and convictions.

McLellan said: “As with any data 
analytics, the end result is only as 
good as the information put into the 
system. There are huge challenges for 
HMRC around whether information 
received is accurate and in the right 
format (and therefore relevant), 
particularly from other organisations 
and jurisdictions whose information 
is difficult to verify, or where there 
is a tax year end which is different 
from that in the UK. Connect is 
clearly reliant on the accuracy of data 
provided and whether it has been 
presented in a useful and precise way, 
so that it can easily be compared to 
information on UK tax returns. 

As an example, recently HMRC has 
sent a large number of letters (known 
as “nudge letters”) to taxpayers about 
having information indicating offshore 
income or gains, but in many cases 
has not even attempted to reconcile 
this information with the individual 
self-assessment returns. 

McLellan added: “Connect is a highly 
sophisticated tool but HMRC has 
sometimes used it bluntly, particularly 
through its “nudge letter” campaigns. 
This places a still higher burden on 
taxpayers to make sure that their 
returns are correct.”

Child benefit tax penalties 
refunded by HMRC

Almost 5,000 UK taxpayers have 
received refunds totalling £1.8m after 
HMRC opted to cancel ‘failure to 
notify’ penalties among those within 
the higher rate income tax threshold.

Since 2013, small business owners 
and employed individuals earning 
more than £50,000 a year have 
been given the choice to opt out of 
receiving child benefit or risk facing a 
tax charge known as the High Income 
Child Benefit Charge (HICBC).

In 2018, HMRC was tasked with 
assessing thousands of cases where 
the tax authority had issued ‘failure 
to notify’ penalties to parents for the 
2013/14, 2014/15 and 2015/16 tax 
years as they had not registered for 
the HICBC.

Because of these reassessments, 
HMRC sought to review what it 
deemed a ‘reasonable excuse’ for 
taxpayers failing to register for the 
HICBC.

Following a review of some 35,000 
cases, HMRC has confirmed it has 
annulled more than 6,000 HICBC 
penalties issued to taxpayers, with 
parents receiving a refund of £370 
on average.

Families who claimed child benefit 
prior to the introduction of HICBC 
have been refunded. Meanwhile 

families where one parent’s 
income rose above the £50,000 
threshold and families where the 
HICBC liability arose due to new 
relationships between 2013-2016 
have also been refunded.

Although HMRC states there is no 
need for taxpayers to contact them 
regarding these refunds, which have 
already been issued, the lack of clarity 
and awareness of HICBC remains a 
serious issue for the UK tax authority.

Samantha Skyring, Senior Training 
& Communications Manager at 
TaxAssist Accountants, said: “Due to 
the lack of information available when 
the charge was introduced and over 
the subsequent years, it’s no wonder 
parents may not have been aware 
of this charge or how it works. It is 
an unprecedented move by HMRC 
to acknowledge this and issue these 
bulk refunds.

“Even if you choose not to claim child 
benefit payments, it is still important 
to submit the child benefit claim form 
to HMRC for your child.”

She added: “This will ensure that 
you receive the National Insurance 
credits you are owed towards your 
own state pension. Meanwhile, those 
who do claim child benefit will ensure 
their child automatically receives a 
National Insurance number shortly 
after they turn 16.

“If you want to calculate whether 
your personal income is over the 
£50,000 threshold for child benefit, 
you need to work out your ‘adjusted 
net income’. This is your overall 
taxable income, before any personal 
allowances and the payment of things 
such as Gift Aid.”
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Tax return enquiries: 
some survival tips
Mark McLaughlin lists 10 points to assist practitioners 
dealing with HMRC enquiries into clients’ tax returns

TAXPAYERS WITHIN 
SELF-ASSESSMENT 
are at risk of HMRC 
tax return enquiries. 
Here is a selection of 
suggestions for tax 

practitioners dealing with enquiries 
into individual clients’ tax returns. 

1. Prevention is better than 
cure
HMRC opens some tax return 
enquiries at random. However, most 
are opened for a reason. The risk of 
enquiry can generally be reduced by 
(among other things) complying with 

statutory tax obligations (promptly), 
making full and accurate disclosures 
of information to HMRC in the 
return (including judicious use of the 
‘white space’ in the return, where 
appropriate) and refraining from using 
tax ‘schemes’.

2. Don’t add insult to injury
A tax return enquiry is bad enough, 
without the client also being 
subjected to substantial professional 
fees. HMRC enquiries can be time-
consuming and potentially costly. 
Obtain fee protection insurance for 
clients if possible (or recommend 

that they obtain their own cover). If 
such insurance is not in place, keep 
the client informed of the time costs 
incurred, and consider raising interim 
invoices or seeking payments on 
account of fees during the enquiry.

3. Check the small print
Has HMRC opened a valid enquiry? 
Always check that HMRC has met its 
statutory obligations in relation to the 
conduct of the enquiry. For example, 
is the enquiry notice properly framed? 
Has it been sent to the taxpayer’s 
current address? Did the taxpayer 
receive a copy? Was the enquiry 
notice given to the taxpayer within 
the statutory time limit (note: it is 
not sufficient merely for the enquiry 
notice to be dated within the time 
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limit)? This latter point is particularly 
important, because in some previous 
cases HMRC was too late in opening 
enquiries. 

4. Know your (client’s) rights
Be aware of ‘Your Charter’ (www.gov.
uk/government/publications/your-
charter), which (among other things) 
features a list of seven taxpayer 
‘rights’ (i.e. what the taxpayer can 
expect from HMRC). These include 
‘respect you and treat you as honest’ 
and ‘be professional and act with 
integrity’. Taxpayers and advisers 
should ensure that HMRC complies 
with Your Charter during an enquiry. 
Don’t be afraid to make a complaint if 
appropriate.

5. Understand HMRC’s powers 
– and its limitations
It is important to know and 
understand HMRC’s powers - and 
its limitations. For example, if HMRC 
issues an information notice during 
a tax return enquiry (under FA 2008, 
Sch 36, para 1), consider whether 
the information and/or documents 
requested are ‘reasonably required’. 
Be prepared to challenge HMRC if 
appropriate; but note that there is 
no right of appeal against a notice to 
provide information or documents 
that form part of the taxpayer’s 
‘statutory records’ (Sch 36, para 29(2)).

6. Keep private records private
Following on from the previous point, 
HMRC sometimes asks to see the 
taxpayer’s private records (e.g. bank 
and credit card statements) at the 
start of an enquiry. This is especially 
so for self-employed taxpayers. It is 
generally problematic if the taxpayer 
has used a private bank account for 
business transactions. On the other 
hand, where no business transactions 
have gone through private bank 
accounts, if HMRC requests the 
private account records it will normally 
be appropriate to resist such requests, 
or at least seek valid justification from 
HMRC for the request.

7. Meeting up?
HMRC considers that meetings with 
taxpayers are a vital part of enquiry 
work. However, HMRC cannot insist 
on a meeting with the taxpayer in a 
normal tax return enquiry. If a meeting 
would be helpful and the taxpayer 
agrees, a detailed agenda should be 
requested from HMRC in advance, 
to allow adequate preparation and 
prevent unwelcome surprises on the 
day. In addition, the meeting should be 
held at a venue where the taxpayer will 
feel relatively comfortable if possible, 
such as the adviser’s offices.

8. Seeking closure
Tax return enquiries can become 
protracted, particularly if the taxpayer 
is self-employed and HMRC’s enquiry 
has so far been unable to find any 
significant discrepancies in the 
accounts. In such cases, consider 
making a closure notice application to 
the First-tier Tribunal (under TMA 1970, 
s 28A, for individuals). If the application 
is successful, the tribunal will direct 
HMRC to issue a closure notice unless 
HMRC can satisfy the tribunal that 
there are reasonable grounds for not 
doing so within in a specified period.

9. Watch out for ‘spreading’
Tax return enquiries sometimes reveal 
omissions or understatements of 
income. For example, an enquiry may 
result in a self-employed taxpayer’s 
profits being increased, on the basis that 
disclosed income was understated. To 
make matters worse, HMRC sometimes 
argues that similar understatements 
arose in other years and seeks to 
raise assessments for those years in 
addition to adjusting the enquiry year. 
This practice is commonly referred to 
as the ‘presumption of continuity’ (or 
‘spreading’) and follows the case Jonas 
v Bamford [1973] STC 519. However, 
HMRC accepts that it initially needs 
to provide evidence in support of 
spreading (see HMRC’s Enquiry manual 
at EM3309). In addition, tribunals have 
not always upheld HMRC’s spreading 

(e.g. Barkham v Revenue and Customs 
[2012] UKFTT 499 (TC)), so be prepared 
to challenge HMRC’s practice if 
appropriate. 

10. Penalties: can they be 
reduced and/or suspended?
Where an enquiry has uncovered an 
error in the tax return, HMRC may 
seek to charge a penalty. However, 
penalties for careless errors can be 
suspended in certain circumstances 
(see FA 2007, Sch 24, para 14). 
HMRC’s guidance in its Compliance 
Handbook manual (at CH83110) 
states: “Whenever we decide that 
a person is liable to a penalty for a 
careless inaccuracy we must consider 
whether we can suspend it.” Penalties 
may also be subject to a ‘special 
reduction’ if HMRC ‘think it right 
because of special circumstances’ 
(Sch 24, para 11). Check that HMRC 
at least considers whether special 
circumstances existed. If HMRC 
does not do so; or does so without 
explaining its decision to the 
taxpayer, a special reduction may be 
possible on appeal to the tribunal, 
depending on the specific facts (Sch 
24, para 17(3)(b)).

• Mark McLaughlin CTA (Fellow) ATT 
(Fellow) TEP is a tax consultant with 
the TACS Partnership (www.tacs.co.uk), 
consultant editor and author (www.
markmclaughlin.co.uk) and co-founder of 
TaxationWeb (www.taxationweb.co.uk)

The risk of enquiry can 
generally be reduced 
by (among other 
things) complying 
with statutory tax 
obligations (promptly), 
making full and 
accurate disclosures
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Playing field not level, say UK’s small businesses 
BUSINESS BELIEVES that the UK tax 
system is fundamentally unfair and 
want more support to stay compliant, 
according to new research from the 
British Chambers of Commerce.

Its survey of over 1,000 firms from 
across the UK found that nearly 
three-fifths (58%) of respondents think 
that the UK tax regime is unfair to 
businesses like theirs. 

The findings largely signal concerns 
over how HMRC applies the tax rules to 
different types of firms. 

Two-thirds (67%) of respondents don’t 
believe that HMRC applies tax rules 
fairly across all sizes of business. Micro 
firms are more likely to have that view 
(70%) compared to their medium and 
large counterparts (59%). 

Some 64% of companies disagree that 
HMRC applies tax rules fairly regardless 
of where the company is domiciled. 
Again, there is a difference in perception 
among small and larger firms (67% micro 
firms versus 59% medium and large). 

The results also found concerns over the 
quality of service provided by HMRC. 
One in two (49%) firms don’t believe 
HMRC provides the support they need 
to be compliant. This figure is higher 
for micro firms (51%), compared with 
medium and larger firms (42%). Many 
respondents expressed frustration that 
HMRC underestimated the time and 
money their small businesses spent 
trying to keep pace with regulatory 

burdens and the complexities of the 
system. 

Reflecting a strong impression of 
unfairness in the UK tax system, the 
leading business group is calling on the 
government to improve HMRC’s service 
to business, by matching the level 
of investment in tax avoidance work 
with funding for support and advice 
to businesses. Reducing the burden of 
compliance and improving processes for 
collecting tax would also go a long way 
to improve the process for business. 

The relentless rise in upfront business 
taxes and costs, from sky-high business 
rates, to the costly introduction of 
Making Tax Digital and changes to 
auto-enrolment, is adding to the 
already onerous cost and administrative 
burden on firms and is reinforcing the 
concerns over the current tax regime. 
The BCC also reiterates its call for the 
government to pledge to introduce no 
new input taxes and other significant 
costs on businesses for the remainder of 
this parliament.

Suren Thiru, Head of Economics at the 

British Chambers of Commerce (BCC), 
said: “These results reflect a strong 
impression among businesses that 
the current UK tax regime isn’t a level 
playing field.

“When it comes to compliance there 
is a tendency for HMRC to see 
smaller businesses as low hanging 
fruit and as a consequence they feel 
under the constant threat of being 
called out for getting things wrong 
in a tax system that has grown ever 
more complex. In contrast, action to 
tackle persistent compliance issues 
among a small minority of firms 
remains frustratingly slow. 

“There is also widespread 
disappointment over the escalating 
burden of up-front taxes and costs of 
doing business in the UK, particularly at 
this time of heightened uncertainty. This 
has proved to be tipping point for many 
smaller firms who typically operate on a 
tight cashflow.

“HMRC must step up efforts to provide 
better support to smaller businesses to 
get their tax right, rather than simply 
pursuing and enforcing penalties. This 
should include matching investment in 
frontline HMRC help towards SMEs, 
with their work on non-compliance and 
tax evasion. More also needs to be 
done to address the escalating burden 
of upfront costs and taxes to provide 
firms with much-needed headroom to 
get on and invest, train their staff, and 
compete on the global stage.”

Tax authority ramps up spending on debt collection agencies
HMRC HAS QUADRUPLED the 
amount of money spent on private debt 
collectors in the past five years.

In an increasingly aggressive stance to 
collecting unpaid debt, the Revenue 
spent £26.3 million on private debt 
collection services in 2018, up from 
£6.2 million in 2014. Since 2011, HMRC 
has spent more than £140 million on 
these outsourced services.

While the tax authority had originally 
intended to use the private collection 
agencies for wealthier individuals, it has 
come under pressure in recent years to 
maximise tax revenues and therefore 
added lower income individuals to their 
target list.

Confirming that it doesn’t not use 
private sector bailiffs, a spokesperson 
for the Revenue says: “HMRC is 

committed to providing extra support 
for vulnerable customers, including 
debtors. We have specialist teams 
dealing with vulnerable customers 
who need extra support because they 
have difficulty resolving their enquiries 
through the standard HMRC contact 
channels. This includes a specialist team 
dealing with those vulnerable customers 
in debt.”
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HMRC deletes unlawfully collected voice data
HMRC HAS BEEN FORCED to 
delete taxpayers’ voice data after the 
Information Commissioner’s Office 
(ICO) found the practice violated the 
General Data Protection Regulations.

The ICO’s investigation into HMRC’s 
Voice ID service was prompted 
by a complaint from Big Brother 
Watch about the department’s 
conduct. It focused on the use of 
voice authentication for customer 
verification on some of the Revenue’s 
helplines since January 2017.

The information watchdog found 
that HMRC failed to give customers 
sufficient information about how their 
biometric data would be processed and 
failed to give them the chance to give 
or withhold consent. Subsequently, 
HMRC agreed to delete more than five 
million people’s voice records.

The ICO issued a preliminary 
enforcement notice to HMRC in 

April 2019, stating the Information 
Commissioner’s initial decision to 
compel the department to delete all 
biometric data held under the Voice 
ID system for which it does not have 
explicit consent.

Steve Wood, Deputy Commissioner 
at the ICO, said: “We welcome 
HMRC’s prompt action to begin 
deleting personal data that it obtained 
unlawfully. Our investigation exposed 
a significant breach of data protection 
law – HMRC appears to have given 
little or no consideration to it with 
regard to its Voice ID service.

“Innovative digital services help make 
our lives easier, but it must not be at 
the expense of people’s fundamental 
right to privacy. Organisations must 
be transparent and fair and, when 
necessary, obtain consent from people 
about how their information will be 
used. When that doesn’t happen, the 

ICO will take action to protect the 
public.”

Big Brother Watch director Silkie 
Carlo said: “To our knowledge, this is 
the biggest ever deletion of biometric 
IDs from a state-held database. This 
sets a vital precedent for biometrics 
collection and the database state, 
showing that campaigners and the ICO 
have real teeth and no government 
department is above the law.”

An HMRC spokesperson said: “We 
offer Voice ID as an easy way for 
customers to access their accounts 
securely by phone and have ensured 
it complies with GDPR consent rules 
since October 2018.

“Over 1.5 million people who have 
phoned HMRC since October 2018 
have told us they want to continue 
using the service and we’re already 
deleting the records of those who 
haven’t.”

When is a van not a van?
A RECENT RULING that not all vans are 
vans for tax purposes and are actually 
cars could give thousands of van 
drivers and their employers higher tax 
bills, according to accounting and tax 
advisory firm Blick Rothenberg.

In a recent tax case involving Coca-Cola, 
the Upper Tribunal (UT) has held that 
not all ‘vans’ (in the common sense use 
of the word) are vans for tax purposes. 
Specifically, vans such as the VW 
Transporter Kombi T5 were held to be 
‘multi-purpose vehicles’ rather than 
vans.

Robert Salter, a specialist in expatriate 
and employment taxes at the firm, said: 
“Any ‘van’ that is not held to be primarily 
a ‘vehicle for the transport of goods 
becomes classified as a multi-purpose 
vehicle (aka a car), and results in a car 
benefit charge arising for the employee, 
where there is any ‘private element’ to 

the vehicle’s use.”

He added: “This will apply even 
where private use is very insignificant 
compared to the wider use of the 
vehicle. For example, occasional 
commuting in the vehicle.”

Salter said: “The annual taxable benefit 
charge that accrues for employees 
in this regard can be substantial, as 
it based on the core (list price) of the 
vehicle when new and the vehicle’s CO2 
emissions level.

“For example, if a vehicle impacted by 

this case had an official list price (cost) 
of £25,000 and had a CO2 charge 
of 25%, that could create an annual 
benefit-in-kind charge for the employee 
of £6,250 – which would create a tax 
charge for a 20% taxpayer of £1,250.

“Additionally, if the fuel costs of 
private motoring are also paid for by 
the employer (even inadvertently), 
employees can also face a fuel benefit 
charge based on the car fuel rules 
rather than the (much cheaper) van fuel 
benefit rates.”

Salter added: “While HMRC haven’t 
formally, altered their guidance in this 
area following the Upper Tribunal’s 
ruling, it is probable that the Revenue 
will regard this as a major opportunity 
to gain additional Revenue from ‘white 
van man’.

“In addition, their employers will face an 
additional NIC (employer only) liability 
of 13.8% on the value of the car scale 
and car fuel scale tax benefit charges 
that arise for their affected employees.”
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Tax evasion in restaurant sector target for the taxman
HMRC is ramping up a campaign 
targeting restaurants and takeaways 
as financial stress makes tax evasion 
more tempting for smaller operators, 
according to analysis from BDO.

A quarter of cases on the HMRC’s 
major defaulters’ list come from this 
sector, with restaurants and takeaways 
making up 26% (200 of 775) of 
businesses ‘named and shamed’ by 
HMRC as ‘deliberate tax defaulters’ 
since the start of the publication of 
quarterly lists in December 2017.

Recent examples include a Chinese 
takeaway business from Bangor 
which defaulted on taxes worth over 
£158,000, between 2012 and 2016, 
and faces fines of £77,000. An Indian 
takeaway in Luton defaulted on taxes 
worth £413,000 and faces fines of 
£310,000, while a pizza restaurant in 
Middlesbrough defaulted on tax of 
£60,000 and face fines of £27,000.

Restaurants are more likely than 
most businesses to under-declare 
income due to the high volume of 
cash transactions they process, claims 

BDO. With margins now under intense 
pressure in the restaurant industry, 
the temptation to improve profits 
by avoiding VAT or payroll taxes has 
risen.

HMRC is also aware of an electronic 
card payment system used by some 
restaurants and takeaways that does 
not leave an ‘audit trail’ and could 
facilitate tax evasion.

HMRC has been particularly active in 
the pursuit of lost tax through tips, 
which can be difficult to monitor.

If a restaurant is operating a tips 
scheme incorrectly or misreports its 
tips, HMRC can seek any unpaid tax 
along with interest and penalties. A 
failure to comply with regulations 
surrounding the reporting of tips could 
result in a business being investigated, 
warned BDO.

Dominic Arnold, partner at BDO, said: 
“HMRC’s crackdown on tax evasion 
and avoidance continues with gusto 
and remains high on the government’s 
agenda. This is a way of both reducing 
the tax gap as well as gaining public 
trust in the fight against tax evaders.

“HMRC has a range of taskforces 
now focused on investigating the 
restaurant industry. The use of 
taskforces has proved very effective 
in the past and businesses need to be 
aware HMRC is going to continue to 
throw this kind of concentrated effort 
at the sector.”

This is one of number of targeted 
anti-avoidance campaigns being run 
by HMRC.

Breakthrough in fight against HMRC phone fraudsters
New defensive controls deployed by 
HMRC have put an end to criminals 
spoofing the tax authority’s most 
recognisable helpline numbers.

The fraudsters have increasingly 
mimicked legitimate HMRC helpline 
numbers (often beginning with 0300) 
in order to dupe taxpayers and steal 
money. There has been a huge increase 
in the number of reported phone 
scam. In 2018/19 there were 104,774 
reports, a huge jump on the previous 
12-month period (7,778 reports). In 
2017/18 there were just 407 such 
reports.

The ‘spoofing’ scam worked as 
taxpayers would receive calls and, on 
checking the numbers online, would 
find they appeared to belong to HMRC. 

This often led people to believe fake 
calls were real and enabled fraud.

The new controls, created 
in partnership with the 
telecommunications industry and 
Ofcom, will prevent spoofing of 
HMRC’s most-used inbound helpline 
numbers and are the first to be used 
by a government department in the 
United Kingdom. 

Criminals may still try and use less 
credible numbers to deploy their scams 
– but that means they will be easier to 
spot.

Head of Action Fraud, Pauline Smith, 
said: “Phone calls are one of the top 
ways for fraudsters to make contact 
with their victims. Between April 2018 

and March 2019, one in four phishing 
reports made to Action Fraud were 
about fraudulent phone calls. 

“It is encouraging to see that these 
newly developed controls by HMRC 
have already achieved a reduction in 
the number of calls spoofing genuine 
HMRC numbers. If you believe you 
have fallen victim to a fraudster, please 
report it to Action Fraud.”

Since the controls were introduced 
in April this year, HMRC has reduced 
to zero the number of phone scams 
spoofing genuine inbound HMRC 
numbers. This has resulted in the 
tax authority already receiving 25% 
fewer scam reports compared with the 
previous month.
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Making HMRC prove it!
Mark McLaughlin points out that HMRC’s procedures have 
been found to be flawed and subject to potential challenge 
in some cases
THE IMPOSITION OF PENALTIES by 
HM Revenue and Customs for non-
compliance with statutory obligations 
such as filing tax returns or paying tax 
unfortunately seems to be becoming an 
increasingly common occurrence.

It would be understandable to assume 
that HMRC’s systems and procedures 
satisfy the requirements for (say) the 
issue of valid penalty notices when tax 
returns are filed late. However, several 
tribunal cases have identified flaws in 
HMRC’s administration of penalties, 
resulting in successful taxpayer appeals 
against penalties for late tax returns.

Where’s the proof?
For example, in Qureshi v Revenue 
and Customs [2018] 115 (TC), HMRC 
imposed penalties on the taxpayer for 
the alleged late filing of tax returns for 
2013/14 and 2014/15. The taxpayer 
appealed, having written to HMRC in 
January 2017 and July 2017 stating 
that she had not received any notices 
requiring her to file tax returns. The 
First-tier Tribunal pointed out to the 
HMRC officer at the appeal hearing 
that it was incumbent upon HMRC to 
prove that a notice to file (as required 
by TMA 1970, s 8) had been sent to the 
taxpayer. However, the officer instead 
informed the tribunal that ‘HMRC has 
an understanding with the courts and 
tribunals’ on such evidential matters.

The tribunal judge seemed rather 
unimpressed. He made it clear that 
HMRC, as a litigant, held no privileged 
position. The burden of proof in a 
penalty case rested upon HMRC to 
prove every factual matter said to 
justify the imposition of the penalty. 
The officer referred to HMRC’s bundle 
of documents and told the tribunal that 
because a document headed ‘Return 
Summary’ contained an entry ‘Return 

Issued Date’ and alongside it appeared 
‘12/6/14’, it could conclude that a 
notice to file ‘must have been’ sent on 
that date. She also informed the tribunal 
that a ‘Return Summary’ page would 
only come into existence if HMRC had 
sent out a notice to file. She added that 
any notice to file ‘would have been’ sent 
to such address for the appellant as 
HMRC then held on file.

However, the tribunal held that HMRC’s 
production of these documents was not 
adequate to allow the tribunal to infer 
that any notice to file was in fact posted 
by HMRC with the postage prepaid, and 
was properly addressed to the taxpayer. 
In the circumstances, the tribunal 
found that it had not been proved, on 
the balance of probabilities, that the 
necessary notices to file were sent by 
HMRC to the taxpayer. The taxpayer’s 
appeal was allowed.

The same tribunal judge reached 
similar decisions in Loial v Revenue and 
Customs [2018] UKFTT 138 (TC) and 
Galiara v Revenue and Customs [2018] 
UKFTT 190 (TC), in successful taxpayer 
appeals against penalties for the late 
filing of tax returns. By contrast, the 
taxpayer lost his appeal in Olalekan v 
Revenue and Customs [2018] UKFTT, 
in which the tribunal (with a different 
judge than in the above cases) found 
that the taxpayer was not a credible 
witness and accepted that HMRC had 
sent tax returns to the correct address 
(following a consideration of the law on 
the serving of documents by post as it 
applies in Scotland).

Lucky escape?
However, although the taxpayer’s 
appeal in Qureshi (and also Loial and 
Galiara) was successful, the tribunal 
hinted that the outcome may have been 
different if HMRC had taken a different 
approach.

The tribunal acknowledged that in large 
organisations with automated processes 
(such as HMRC) it may not be possible 
to prove that someone placed a filing 
notice in an envelope on a specific 
date, correctly addressed it and sent it 
through the Royal Mail. The courts and 
tribunals therefore admit ‘evidence of 
system’. The tribunal pointed out that 
if this evidence is sufficiently detailed 
and cogent, it may well be sufficient to 
discharge the burden of proving that the 
notice was sent in the ordinary course 
of the way in which the particular 
business or organisation operates 
its systems for the dispatch of such 
material. However, HMRC provided no 
‘evidence of system’ in Qureshi.

In any event, at the time of writing it 
remains to be seen whether HMRC 
will appeal the tribunal’s decision. 
Furthermore, First-tier Tribunal decisions 
do not set binding precedents, although 
they can be persuasive in similar cases.

Practical tip
Interestingly, unlike the taxpayer in 
Qureshi, in Galiara the taxpayer did not 
seek to argue that he had not received 
notices to file his tax returns, yet the 
tribunal allowed the appeals of both 
taxpayers on a similar basis. The good 
news for taxpayers is that these (and 
other) cases indicate that the tribunal is 
not afraid to challenge HMRC about its 
administrative procedures, such as the 
making of assessments and delivery of 
notices to the taxpayer, and whether 
they comply with statutory requirements. 
This may provide taxpayers with 
welcome (and possibly unexpected) help 
in appeals before the tribunal in some 
cases.

• Mark McLaughlin. This article was first 
printed in Business Tax Insider

http://hmrctaxinvestigation.co.uk


hmrctaxinvestigation.co.uk18

A fifth more senior accounting executives fined by HMRC
HMRC IS RAMPING UP scrutiny of top 
level accounting executives at large 
businesses, with 152 CFOs and senior 
finance executives personally fined for 
corporate tax accounting failures last 
year, according to Pinsent Masons.

The scrutiny is likely to intensify in 
coming months as HMRC prepares 
to introduce significant changes to 
the IR35 rules affecting the taxation 
of contractors using personal service 
companies as liability moves to 
employers, so controls in this area will 
also need to be tightened up by private 
sector organisations.

The analysis by law firm Pinsent 
Masons shows for the year ending 
31 March 2019, the number of CFOs 
and senior finance directors fined 
has increased 22%, up from 125 in 
2017/18. Only 46 individuals were 
fined five years ago in 2012/13 – the 
first year in which fines were levied.

The senior accounting officer regime 
(SAO), introduced in 2009, allows 
HMRC to issue fines of £5,000 to 
the SAO in qualifying companies if 
they fail to properly account for their 
business’ income and expenditure for 

tax purposes.

Jason Collins, partner at Pinsent 
Masons, said: “HMRC is on a mission 
to hold the most executives that they 
can to account and C-suites should 
take the high number of fines issued 
last year as a warning. Tax tribunals 
have already called HMRC’s approach 
to issuing these fines heavy handed, 
but this does not seem to have made a 
difference. These fines are being used 
as a stick to ensure finance directors 
do not allow systemic tax accounting 
failures to arise.

“Considering the pace of actions 
by HMRC against CFOs and FDs, 
businesses may need to invest more 
money in controls in this area.”

The largest number of fines were 
imposed on CFOs and senior finance 
executives within the retail sector last 
year (24), followed by transport (14) 
and oil and gas (11).

The high number of fines across these 
sectors may partly reflect HMRC’s 
increased focus on employment tax 
compliance. HMRC is treating claims of 
self-employed status in some industries 
with growing scrutiny amid concerns 

that it is being used by employers to 
reduce their tax bills.

Executives could be fined if HMRC 
deems that they did not have 
adequate controls in place to prevent 
de facto employees being treated as 
contractors.

Pinsent Masons warns that HMRC’s 
new off-payroll working rules, which 
will be introduced in April 2020, 
could result in a further increase in 
the number of executives fined. The 
rules will make businesses liable for 
determining employment status and 
ensuring the right amount of tax is paid 
by contractors who operate through 
limited companies.

Collins said: “Not only will HMRC’s new 
off-payroll rules add an extra layer of 
administrative costs for businesses but 
could also result in individuals being 
fined for any failures.”

The rules apply to UK businesses with 
a turnover of more than £200m and/
or a balance sheet total of more than 
£2bnon for the preceding financial 
year. Each individual company in a 
group meeting these thresholds must 
comply.

HMRC opens consultation on IPT
THE UK’S TAXMAN has launched 
an open consultation into how the 
Insurance Premium Tax (IPT) operates 
as part of efforts to ensure fairness and 
efficiency.

Closing on July 17, the call for 
evidence is focused on examining the 
administration and collection of IPT 
as well as the existence of unfair tax 
outcomes. HMRC stressed that current 
IPT rates and exemptions are not part of 
the review’s scope.

“In recent years, there have been a 
number of changes in the way the 
insurance market operates, reflecting 
commercial, regulatory, and other 
developments,” noted the HMRC in its 
consultation document.

“We are aware that in some instances 
these may give rise to unintended tax 
outcomes, particularly when coupled 
with developments in tax case law. The 
government is therefore conducting 
this call for evidence to gather further 
information and ideas on options to 
modernise the operation of IPT.”

Policy areas under review include 
administration and arrangement fees, 
the IPT return, tax collection from 
the insured and the broker, as well 
as the issue of unregistered insurers. 
Meanwhile one of the ideas floated by 
the government is the possible creation 
of an online IPT register.

“There is currently no publically 
accessible way for brokers or consumers 

to verify whether an insurer is registered 
to pay IPT,” stated HMRC. “This 
prevents stakeholders from easily 
identifying insurers that are failing to 
register and pay IPT. It also potentially 
enables the use of non-compliant 
insurers and allows for the undercutting 
of compliant companies.

“We are seeking views as to the degree 
to which the provision of a public 
register would help to prevent unfair 
outcomes in the insurance market and 
act as a deterrent to unlawful activity, 
as a result of the additional compliance 
activity it would enable.”

In total, the HMRC has outlined 17 
questions in its consultation document. 
Those who wish to submit their 
responses may do so until July 17 
(11:45pm).
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Mix up sees some Welsh taxpayers 
charged Scottish income tax rate
SOME WORKERS IN WALES have 
been paying Scottish rates of income 
tax after the wrong code was applied in 
error by employers.

Welsh rates of income tax (WRIT) were 
introduced on 6 April this year, with 
income tax payers in Wales assigned 
with a ‘C’ tax code. However, taxpayers 
living in Wales have received a Scottish 
‘S’ code and, as a result, have paid 
Scottish rates of income tax in April.

HMRC is unable to confirm the full 
extent of the error at this time or the 
total number of taxpayers affected.

For those organisations that have 
been affected, taxpayers will have over 
or underpaid tax by “relatively small 
amounts”, the Welsh Government has 
said.

Assembly Member Rebecca Evans, 
the Minister for Finance, said: “I have 
spoken to HMRC officials and have 
asked for further details on the cause 
of the issue, its extent and the numbers 
of taxpayers affected and sought 
assurances on the action being taken 

to rectify the problem.

“Jim Harra, the Second Permanent 
Secretary at HMRC, has written to 
me to confirm HMRC’s response and 
plans for correcting and monitoring 
the situation looking ahead. HMRC will 
be able to undertake a comprehensive 
check in early June at which point an 
assessment of the full extent of the 
issue will be made.

“Where there is a discrepancy between 
the correct ‘C’ code issued by HMRC 
and the code applied by the employer, 
the tax code will be re-issued by 
HMRC to the employer. A second 
check will take place in September to 

help prevent any persistent errors in ‘C’ 
code allocation.”

Evans added: “Since this error has 
come to light, HMRC has been working 
with the affected organisations to 
rectify the issue. HMRC has confirmed 
that the error will be resolved ahead 
of the processing of the payrolls for 
May, with any over or underpayments 
incorrectly applied in April being 
rectified at that point. As a result, there 
will be no substantial under or over 
payment of tax by any individuals.

“Any errors in the amount of tax paid 
will be resolved through HMRC’s 
standard tax reconciliation process for 
PAYE, and no action will need to be 
taken by Welsh taxpayers.”

A statement from the HMRC said: “We 
have been made aware of an error 
in the application of new income tax 
codes for Welsh taxpayers by some 
employers which has meant some 
taxpayers paid the incorrect amount of 
tax in April.

“It is the responsibility of the employer 
to apply the tax codes provided by 
HMRC and we are working closely with 
the employers affected and providing 
support as they investigate and correct 
the problem.”

We are looking for contributors to 
this magazine, so whether you are 
a specialist tax advisor or a ‘GP 
accountant’ we’d love to hear from 
you. If you are in the latter category 
please share your experiences of your 
HMRC Enquiry, which we are happy to 
publish either as an article or letter, 
and anonymously if you so wish.

Contact adam@armstrongmedia.co.uk  for more details

Rebecca Evans
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Here’s an update on recent HMRC successful investigations and prosecutions
Pub landlord banned after £7m 
unpaid tax discovered
A pub landlord who operated a number 
of well-known hostelries in Nottingham 
and Derby has been banned for 11 
years after submitting inaccurate tax 
returns.

Kirpal Rathaur, 51, of Nottingham, 
was a director of Edward & Moore 
Ltd, which had several venues trading 
under the firm’s name. The company 
entered into voluntary liquidation in 
November 2018, owing close to £6.9m 
to creditors.

The liquidation triggered an 
investigation by the government’s 
Insolvency Service, which discovered 
that for more than four years between 
February 2010 and November 2014 
Rathaur caused Edward & Moore to 
submit inaccurate returns to the tax 
authorities, generating an outstanding 
shortfall of close to £7m. It also found 
that in March 2015 Rathaur falsely took 
Edward & Moore off of the business 
tax list.

Edward & Moore continued trading 
until liquidation and, because the 
company hadn’t been paying business 
tax for several years, the company built-
up liabilities of £7.9m.

A spokesman for the Insolvency 
Service said Rathaur failed to maintain 
or preserve acceptable accounting 
records for the company. This meant 
it was impossible to establish what 
happened to the £7.9m in unpaid taxes, 
how much in total was owed to the 
company’s creditors, including the tax 
authorities, as well as establishing how 
much money Rathaur withdrew from 
the company.

Effective from 20 May 2019, Rathaur 
was banned for 11 years from directly 
or indirectly becoming involved, 
without the permission of the court, 
in the promotion, formation or 
management of a company.

Martin Gitner, deputy head of 
investigations at the Insolvency 
Service, said: “Directors cannot 
pick and choose what taxes they 
want to pay, but this did not deter 
Kirpal Rathaur from avoiding paying 
business duty that he rightfully owed.

“An 11-year disqualification is a 
substantial ban, seriously curtailing 
Kirpal Rathaur’s ability to run 
companies, and demonstrates our 
commitment to investigate and ban 
those directors who abuse the tax 
systems and their responsibilities.” 

Millions raised from tax 
evading dog breeders
More than £5 million has been raised 
by an HMRC taskforce tackling 
dishonest dog breeders who sell 
puppies on the black market.

HMRC set up the taskforce in 
October 2015 after discussions with 
animal welfare groups suggested tens 
of thousands of puppies were being 
reared in unregulated conditions and 
sold illicitly every year.

Officers uncovered fraudsters selling 
puppies on a mass scale and for 
a huge profit, but because of the 
underground nature of the activity 
failing to declare their sales.

Using a full range of civil and criminal 
enforcement powers, HMRC has 
recovered £5,393,035 in lost taxes 

from 257 separate cases since the 
formation of the taskforce.

Financial Secretary to the Treasury 
Mel Stride MP said: “It is utterly 
appalling that anyone would want to 
treat puppies in such an inhumane 
way and on such a scale. It’s also 
deeply unfair to all of the legitimate 
businesses who do pay the right 
tax, and the total recovered by the 
taskforce is equivalent to the annual 
salaries for more than 200 newly 
qualified teachers.”

Of those breeders and traders 
targeted, they include:

• two unconnected puppy breeders 
in the west of Scotland who were 
handed tax bills of £425,000 and 
£337,000.

• a puppy breeder in the Midlands 
who was former Crufts judge, given 
a £185,000 bill.

• a dealer in Northern Ireland told to 
pay £185,000 in tax.

• a Somerset puppy breeder was 
given a £114,000 bill.

• a puppy dealer in the east of 
Scotland was handed a tax bill in 
excess of £400,000.

• a Swansea puppy breeder was given 
a £110,000 tax bill.

HMRC is also involved in 
Operation Delphin – a multi-
agency collaboration across the 
UK and Ireland, designed to tackle 
illegal puppy smuggling and the 
consequences it brings. It is led 
by the Scottish SPCA and includes 
partners such as the RSPCA, Ulster 
SPCA, Dublin SPCA, Irish SPCA, 
HMRC, the Border Force and the 
police.

http://hmrctaxinvestigation.co.uk


hmrctaxinvestigation.co.uk 21

Gift Aid fraudster spent £76k 
cruising the world
A charity treasurer who tried to steal 
more than £330,000 in a Gift Aid 
repayment fraud has been jailed for 
three years.

Dale Hicks, 35, of Cheadle, Stoke-
on-Trent, abused his position at a 
Staffordshire based ex-offenders charity 
by lodging a string of false claims, an 
HMRC investigation found.

The claims were made on behalf of the 
Life Keys (LK) charity, which was set 
up inside a Midland prison in 2009 to 
rehabilitate ex-offenders.

Hicks, who is unemployed, made 
the claims between 2014 and 2016. 
He diverted the money into his own 
bank account, spending some of the 
proceeds on luxury holidays. 

The innocent charity was unaware 
of Hicks’ activity and only became 
suspicious when large sums started 
arriving into the accounts, before they 
were moved on. Hicks lied about the 
payments but was asked to step down 
from his voluntary role in March 2016. 

Hicks claimed more than £270,000 but 
the remaining £62,000 was withheld 
while investigations were carried out. 
Hicks spent at least £76,000 on cruises 
and other holidays. 

He posted about many of the trips on 
social media and uploaded a video diary 
of his far-flung travels, which included 
virtual video tours of Presidential 
Suites, access to exclusive lounges and 
meals at the Captain’s table. 

He spent £24,854 on just one cruise 
after booking himself and seven other 
people into the Presidential Suite on a 
ten-day tour in October 2016. Earlier 
in the same year he also spent nearly 
£6,000 on a tour of China and nearly 
£1,500 on an exclusive lodge at Center 
Parcs.

Nick Stone, Assistant Director, Fraud 
Investigation Service, HMRC, said: “This 
was not a momentary lapse. This was 
persistent, it was calculated and it was 
despicable. He betrayed the trust of 

colleagues at a genuine charity that was 
trying to help criminals turn their lives 
around.

“Dale Hicks spent this stolen money on 
himself and booked a string of luxury 
holidays that most hardworking people 
could only dream of. The taxpayer paid 
for these extravagant holidays, and he 
posted about them on social media.”

HMRC launched an investigation in 
2017 and discovered the amount 
falsely claimed would have required 
£1.3 million in legitimate donations. 
But the charity’s bank accounts showed 
nowhere near those amounts had been 
deposited. 

Hicks even made false claims in the 
name of the charity’s chief executive, 
which were 30 times higher than the 
donations that had actually been made.

When the banking access was removed, 
he made two attempts to change the 
charity’s nominated bank account into 
an account under his control.

During interviews, Hicks claimed he 
had spent the money on good causes, 
including £10,000 handed to a local 
church and £8,000 for humanitarian 
aid in Romania. He also claimed that he 
spent the money taking “stressed out 
people” for dinner and on holidays.

Checks on his bank accounts proved 
that he spent £76,872 with just one 
travel firm. There was also further 
payments made directly to airlines and 
cruise companies. 

Hicks was jailed for three years on 31 
May 2019 at Stoke-on-Trent Crown 
Court. He pleaded guilty to one 

charge of fraud by false representation 
and two charges of producing false 
documents at the same court hearing.

In jailing him for three years, the 
Honorary Recorder of Stoke-on-
Trent, Judge Paul Glenn, said: “You 
were very generous with money that 
was not yours to spend. You fobbed 
people off and you lied to cover your 
tracks. You continue to paint yourself 
as a latter day Robin Hood kind of 
figure. I reject the contention that you 
received no monetary benefit. This is 
a very significant breach of trust and 
it’s blindingly obvious that significant 
amounts related to holidays.

“The victims here are taxpayers and a 
number of deserving causes have been 
potentially deprived of funds because 
of your actions.”

Ringleader of tax fraud trio 
jailed for four years 
The Nottingham ringleader of a trio of 
fraudsters who spun a web of lies so 
that they could steal nearly £305,000 
through various tax frauds has been 
jailed.

Chris May, 35, made false VAT 
repayment claims, lied about his income 
and made fraudulent claims for Tax 
Credits over a four-year period from 
2010.

May and accomplices Frances May, 
32, of Nottingham, and Lea Reeve, 
42, of Derbyshire, used a network of 
companies which traded in the buying 
and selling of data to steal VAT, an 
HMRC investigation revealed.

The fraudsters stole £130,859 in 
VAT using false invoices to reclaim 
repayments they weren’t entitled to. 
They also charged VAT to customers 
but failed to declare it to HMRC, 
stealing the money for themselves. 

A spokesman for the Revenue’s Fraud 
Investigation Service said: “This was 
the deliberate theft from the taxpayer 
– money which should be funding our 
vital public services instead of funding 
the lifestyles of fraudsters. The group, 
led by Chris May, stole the equivalent 
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to the salaries of 13 trainee firefighters 
in the East Midlands. 

“HMRC want to level the playing field 
for all businesses and we will continue 
to pursue the small minority who 
commit tax fraud.”

Investigators believe Chris May was 
the driving force behind the scams 
and appointed friends and family as 
company directors including partner 
Frances May and friend Reeve, in a 
bid to protect himself. He also worked 
under aliases, including Chris Mills and 
Chris Marshall, to cover his tracks. 

The gang also lied about their income 
to fund their lifestyles, collectively 
evading £122,392 in income tax 
payments.  

Chris and Frances May claimed to be 
earning very little, while hiding their full 
income from the four businesses. The 
duo spent the stolen cash on rent for 
their four-bedroom house, the upkeep 
of a horse livery and two Porsche 
sports cars.

The couple also pocketed £37,511 
in Tax Credits they weren’t entitled 
between 2010 and 2014. Reeve 
assisted the Mays by making several 
calls to HMRC to amend and chase the 
claims.

In March 2015 all three were charged, 
but Chris May made two attempts to 
stop a trial from going ahead through 
health issues. The judge ruled he was fit 
to plea and he denied the charges. 

Reeve admitted her role in the fraud, 
while the Mays were convicted after a 
trial at Nottingham Crown Court.

In May, Chris May was sentenced to 
four years in prison and disqualified 
from being a director for 10 years. 
Reeve was handed a 14-month prison 
sentence suspended for a year, a four-
month curfew and ordered to carry out 
150 hours unpaid work. She was also 
disqualified from being a director for five 
years. Frances May was handed a nine-
month prison sentence suspended for a 
year, and given a four-month curfew, at 
the same court on 22 May 2019.

Proceedings to recover the stolen 
money have begun.

Restaurant fraudster caught by 
his own secret books 
The owner of a Derbyshire restaurant 
has been jailed for three years for a 
£480,000 tax fraud that was discovered 
when investigators uncovered a hidden 
sales book dating back five years.

Nazrul Islam, 52, from Birmingham, hid 
sales in a bid to evade nearly £480,000 
of tax payments at his Repton-based 
restaurant, an investigation by HMRC 
revealed.

Islam was arrested in April 2017, which 
led to searches of his Great Barr home 
and his Jaipur restaurant. 

HMRC officers discovered meticulous 
records of daily takings between 2012 
and 2017 at his house, which did not 
match up with sales he submitted in his 
VAT returns.

They also discovered that Islam had 
registered a different card payment 
machine, which was sending payments 
into a separate account. The card 
sales, along with the hidden cash 
sales, helped him hide up to half of his 
declared takings.

Richard Paris, Assistant Director, Fraud 
Investigation Service, HMRC, said: 
“This was a determined, well planned 
and long running fraud, which even 
saw Islam buy and use separate card 
payment machines.

“Tax fraud is not a victimless crime. 
Islam deprived vital UK public services 
of this money and he gained an unfair 
advantage over honest competitors 
who pay the tax they owe.”

Islam admitted evading VAT, income tax 
and National Insurance payments at an 
earlier hearing at Birmingham Crown 
Court. 

He was sentenced to three years prison 
at the same court on 23 May 2019. 
He was also disqualified from being a 
company director for seven years.

HMRC seized £22,170 from Islam’s 
home in April 2017. The money was 
found hidden behind a large marble 
wardrobe and has since been forfeited.

Action to recover the stolen money is 
now under way.

Serial scammer behind bars 
after tax probe
A serial fraudster has been jailed for 
four years and nine months after 
repaying a tax fraud debt with money 
stolen in another scam. Duncan 
Johnson, 57, of Oakham, admitted 
a £107,000 tax fraud but promised 
the judge that he’d repay the money, 
so sentencing was postponed for six 
months. 

But HMRC investigators discovered 
Johnson was raising the money to pay 
the debt through a second scam that 
involved stealing more than £500,000 
from other businesses.

Johnson orchestrated the tax fraud 
by submitting fake VAT returns over 
a 17-month period from April 2013. 
He claimed to be trading with EU 
businesses outside the UK so no VAT 
was due, but HMRC investigators 
discovered this was a lie and all his 
clients were in the UK.

Johnson admitted tax fraud in March 
2016 and paid back £87,000 to HMRC. 
He promised to pay more of the stolen 
cash, leading a judge to give him a six-
month reprieve.

But during that time, HMRC 
investigators poured over Johnson’s 
finances and found a pattern of 
suspicious payments into his accounts. 

His web of lies unravelled and a second 
scam was discovered, which saw him 
steal £583,806 from other businesses 

http://hmrctaxinvestigation.co.uk


hmrctaxinvestigation.co.uk 23

by taking online payments for an 
assortment of merchandise such as 
football flags and virtual reality goggles 
that were never dispatched. 

Some of the proceeds of the fraud, 
which ran from March 2013 to 
December 2016, had been used by 
Johnson to pay his outstanding tax 
bill. He admitted the second fraud at 
Leicester Crown Court in June 2018. 
He was sentenced to four years and 
nine months at the same court. 

Confiscation proceedings to recover 
the stolen money have begun.

Restaurateur cooked VAT 
books to pay school fees
The owner of a Surrey restaurant who 
used money from a VAT fraud to pay 
her children’s school fees has been 
jailed following an HMRC investigation.

Huey Jun Khoo, along with business 
partner Jing Fu, used an off-the-record 
card machine at the Bon East Chinese 
restaurant in Farnham to pocket 
£180,000 in VAT over four years, 

investigators found.

Khoo and Fu, both directors of the 
restaurant, were caught after HMRC 
officers made a surprise visit in May 
2015 and found two card reading 
machines – one linked to a business 
bank account and the other to a bank 
account, which Khoo had opened in the 
name of one of the restaurant’s chefs.

Customer payments made into the 
‘chef’ account were never declared to 
HMRC, to evade paying VAT.

Following the HMRC visit, the pair 
burned the business records in a failed 
bid to hide their crimes. Two documents 

which Khoo kept were discovered at 
her home in April 2016. Investigators 
also found £12,000 in cash hidden in a 
wardrobe in the couple’s home.

Khoo, and her husband Yong Hong 
Lu, both of Farnham, Surrey, used the 
stolen cash for school fees, designer 
clothes and holidays.

Khoo admitted evading VAT, money 
laundering and perverting the course 
of justice while Fu admitted money 
laundering and perverting the course of 
justice and Lu was convicted of money 
laundering.

At Southwark Crown Court Khoo was 
sentenced to three years and nine 
months in prison and disqualified as 
a director for six years. Lu received a 
two-year jail term, and Fu was given 
a seven-month sentence, suspended 
for two years and 120 hours of unpaid 
community work.

The £12,000 cash found at the couple’s 
home was forfeited. HMRC says it will 
be pursuing action to recover the rest 
of the stolen money.
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HMRC needs more resources to stem 
flow of tax lost through illegal activities
The UK tax gap – the difference 
between the tax that should be paid 
and the tax that has been paid – rose 
for the second consecutive year in 
2017-18 and is now estimated to be 
£35bn. This is equivalent to 5.6 per 
cent of total theoretical tax liabilities. 

While HMRC has been keen to point 
out that there has been a long-term 
reduction in the overall tax gap, which 
stood at 7.2% in 2005-06, the tax gap 
has ticked up in both of the last two 
years, albeit by a modest 0.3%.

Commenting on the figures, George 
Bull, senior tax partner at RSM said: 
“HMRC has achieved some notable 
successes in reducing some areas of 
the tax gap – particularly in relation 
to VAT. In 2005/06, the VAT gap was 
around 12.5%. This has now dropped 
to 9.1%, showing that with the right 
legislative action and committed 
resource, HMRC can be highly 
effective.

“Conversely, some areas of the tax 
gap remain stubbornly high – notably 
when it comes to tax lost through 
illegal activities such as tax evasion, 
criminal attacks and activities within 
the hidden economy. These illegal 
activities cost the Exchequer £13.2bn 
in 2017/18. While this is slightly down 
on 2016/17’s figure of around £14bn, 
this still seems intractably high. More 
resource is urgently required to tackle 
these illegal tax behaviours.

“It is important to remember that 
these are not victimless crimes as 
they directly result in cuts to public 

services such as housing, policing and 
healthcare. By some measures, the age 
of austerity has cost households more 
than £270bn over the last decade. 
This could have been halved had the 
tax lost to illegal behaviours been 
eliminated.”

Bull added: “Around £6.4bn is also 
being lost by businesses and individuals 
failing to take reasonable care when it 
comes to reporting the correct tax. No 
doubt, HMRC will be hoping to reduce 
this through the extension of Making 
Tax Digital initiative to other self-
assessed taxes, including income tax.

“HMRC also estimates that small 
businesses are responsible for tax 
losses of £14bn per year, and large 
businesses £7.7bn. We can expect to 
see continued calls for more resources 
for HMRC to tackle these losses. 
Sometimes, as with Making Tax Digital, 
it will be a case of HMRC working 
smarter, not harder.”

HMRC letters ‘intimidating and inaccurate’
The impact of the exchange of 
information under the Common 
Reporting Standard (CRS), introduced 
to help combat tax evasion, is really 
beginning to show results, but 
many letters sent out by HMRC are 
inaccurate and can be intimidating.

Fiona Fernie, of accounting advisory 
firm Blick Rothenberg, commented: 
“We are seeing increasing numbers 
of letters to taxpayers from HMRC 
suggesting they have received 
information indicating that they had 
offshore income or gains in an earlier 
tax year. But many of the letters are 
inaccurate, do not reflect the person’s 
tax return and can be intimidating.”

Fernie, a tax dispute resolution partner 
at the firm, added: “When I have 
spoken with HMRC on my clients’ 
behalf it becomes clear that the reports 

they are receiving are for a calendar 
year (so traverse two tax years) and 
that they haven’t cross referenced 
to the tax return before sending the 
letters out.

“While we can sympathise that 
HMRC do not have complete visibility 
over a taxpayer’s affairs, we would 
expect them to carry out a check of 
the Returns before sending these 
letters and intimidating taxpayers 
by suggesting that they have missed 
something from their returns.”

She added: “From the conversations I 
have had with HMRC, I suspect that 
these letters have been automatically 
generated, leaving HMRC’s staff to 
deal with understandable queries from 
taxpayers and agents. Presumably from 
an HMRC point of view this is a very 
efficient use of resource since it puts 

the onus on taxpayers to demonstrate 
that their returns are complete and 
correct.

“It certainly supports our view that 
taxpayers and their agents should 
request information from offshore 
fiduciaries about what they will be 
reporting under CRS in advance, 
enabling that information to be 
reconciled to tax returns.”

Fernie added: “The mere existence 
of an offshore account or portfolio 
does not mean that there is anything 
wrong with a taxpayer’s UK tax affairs. 
Those on the remittance basis may 
have nothing to report, and similarly if 
the income or gains are in an offshore 
insurance bond, and an individual is 
only drawing down their 5% annual tax 
free return of the original capital, there 
is nothing for them to report from 
those investments anyway.”
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Delayed disclosures
Rebecca Busfield explains HMRC’s penalty regime and the 
mitigating circumstances that can affect the level of the 
penalty imposed
IN 2017, HMRC INSPECTORS began 
changing the way that they charged 
penalties for ‘failure to notify’ (FTN) 
and incorrect tax returns where the 
disclosure or amendment was over three 
years old. HMRC were starting to restrict 
the amount of the penalty mitigation 
given. The penalty reduction formula 
was changed. By not being able to secure 
the maximum penalty mitigation, the 
taxpayer therefore potentially faces 
inclusion in the Publishing Details of 
Deliberate Defaulters (PDDD) regime. 

Since 2008, there have been statutory 
bands for the tax penalty percentages 
that are applied by HMRC, depending 
on the type of taxpayer behaviour which 
caused the tax issue – that is taking 
reasonable care; ‘careless’ conduct 
(negligence); ‘deliberate’ conduct (fraud); 
and ‘deliberate and concealed’ behaviour. 
The penalty percentage charged also 
varies according to whether the error 
was disclosed voluntarily to HMRC with 
no “prompting” by HMRC, or disclosed 
after an HMRC prompt. The percentages 
for FTN and for incorrect tax returns are 
contained in HMRC’s factsheets CC/
FS11 and CC/FS7a respectively.

The penalties are reduced down to 
the set minimum levels based on the 
‘quality’ of the disclosure, depending 
on how much assistance the taxpayer 
gives for telling, helping and giving 
access to records. Therefore, an adviser 
can make a big impact on the eventual 
penalty charged.

In December 2017, HMRC’s penalty 
factsheets were updated. They now 
say: “When we work out the quality 
of disclosure, we’ll also consider how 
long it’s taken you to tell us about the 
inaccuracy. If it’s taken you a long time 
(such as three years or more) to correct 
or disclose what is wrong, we’ll usually 

restrict the maximum reduction we 
give for the quality of disclosure to 10 
percentage points above the minimum 
of the penalty range. This means you 
will not benefit from the lowest penalty 
percentage that’s normally available.” 

So, for example, for a prompted, 
deliberate penalty, the minimum penalty 
charged for an incorrect return would 
normally be 35%; however, HMRC claim 
this would become 45% where there has 
been a significant delay to the disclosure. 
Ten per cent can create a big difference 
to a final settlement, where a large 
disclosure has been made.

The update messages for CC/FS7A 
say: “Factsheet updated to include new 
legislation which restricts the penalty for 
the timing of the disclosure. Note: this 
update note was incorrect, there was 
no new legislation” (December 2017) 
and “Text relating to the 10% penalty 
restriction has been updated following 
comment in cases heard at tribunal” (May 
2019). It does not state on which cases 
these changes are based.

HMRC’s internal guidance on the 
restricted penalty reductions, ‘Timing 
of the Disclosure’, is found in the 
Compliance Handbook at CH82465. 
It says that this practice applies to any 
disclosures made after 5 September 
2016. The restriction not only applies in 
cases where the person must have been 
aware of the inaccuracy and failed to 
act. It also applies in cases where they 
had failed to consider their position, and 
identify the inaccuracy sooner.

This guidance and policy has been 
distributed to all inspectors. HMRC 
are saying these changes have resulted 
due to their considerable publicity and 
advertising around tax compliance, 
especially following various campaigns 
and disclosure facilities. Therefore 

they feel that taxpayers who have 
not made changes after three years 
need additional punishment. However, 
this seems to be another example of 
HMRC taking worrying steps towards 
increasing their own autonomy. It 
appears lazy and unethical. Given there 
is nothing in the legislation about this 
point, and there was no consultation 
process, there is no clarity about when 
the three-year limit applies from.

Since 2010, HMRC have been able 
to publish the details of deliberate 
defaulters on their website for 12 
months where the tax error is more 
than £25,000. For UK-based tax 
issues, where a taxpayer is able to 
get the maximum reduction down 
to the minimum penalty level, then 
their details will not be published on 
this list. However, under this new 
delayed disclosure policy taxpayers 
will not be able to reach the minimum 
penalty threshold. Therefore, HMRC 
will apply the PDDD. The danger 
is that this may prevent taxpayers 
from coming forward. There are also 
some cases which are borderline 
‘deliberate’ – for instance where the 
taxpayer does not want the risk of a 
criminal investigation, so just accepts 
‘deliberate’ behaviour to get the 
immunity from prosecution provided 
by the Contractual Disclosure Facility 
(CDF) / Code of Practice 9 (COP9) for a 
full and accurate disclosure. 

There have been cases where HMRC 
have not applied the 10% restriction, 
or have been prepared to give a written 
commitment that it would not publish 
the details of the taxpayer on the basis 
that they were prepared to accept 
the additional 10% penalty uplift. 
However, HMRC note that all cases 
are confidential and depend on the 
circumstances of the case – there are 
no guarantees. It is possible that HMRC 
may change the PDDD policy following a 
review because it is apparently not seen 
as a major deterrent to tax evasion.

• Rebecca Busfield is a Partner at Watt 
Busfield Tax Investigations LLP, based 
in London
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Getting a resolution
Jesmin Rahman explains everything you need to know about 
ADR – a means to resolution in tax investigation cases

ALTERNATIVE 
DISPUTE 
RESOLUTION (ADR) 
was introduced as a 
service in HMRC in 
2013. I was engaged 

as the HMRC ADR Design Lead in 2012 
and was responsible for implementing 
ADR in September 2013 as a business 
service. Initially, we had only six ADR 
facilitators from the pilots conducted 
in 2011 and 2012. By September 
2013, I had inducted 22 trained ADR 
facilitators. It was a service welcomed 
by the external stakeholders’ group, 
especially accountants, tax specialists 
and tax barristers. 

But increasing pressures placed on 
HMRC caseworkers, meetings could 
not take place due to travel budget cuts 
and HMRC offices being centralised, 
led to HMRC becoming a faceless 
organisation. ADR provided a means 
to meet face-to-face with a mediator 
provided by HMRC, whereas HMRC as 
an organisation is becoming digitalised 
and non-personal.

What is ADR? 
Alternative Dispute Resolution is the 
procedure for settling disputes without 
litigation. Under ADR, the parties agree 
to bring in a third party to facilitate an 
agreement (mediation).

The Centre for Effective Disputes 
Resolution (CEDR) defines mediation 
as: “A flexible process conducted 
confidentially in which a neutral person 
actively assists parties in working 
towards a negotiated agreement of a 
dispute or difference, with the parties 
in ultimate control of the decision to 
settle and the terms of resolution.”

A question I am often asked by 
accountants and clientele is how 

we know that the ADR facilitators 
are neutral and will be non-biased 
during the mediation. The ADR 
facilitators sits outside the compliance 
stream, so they are not involved 
with the tax caseworker, although 
they often have a caseworker’s 
background themselves. As part of 
the ADR process, feedback sheets 
are requested so that the impartiality 
of the ADR facilitators are observed. 
Moreover, there is feedback from the 
external stakeholders. The impartiality 
of the ADR facilitators is one of the 
key success factors of ADR.

Tribunal judges also supports the use 
of ADR as S3 of Tribunal Rules and 
Procedures outlines:

Alternative dispute resolution and 
arbitration

3.(1) The Tribunal should seek, where 
appropriate – 

(a) to bring to the attention of 
the parties the availability of any 
appropriate alternative procedure for 
the resolution of the dispute; and

(b) if the parties wish, and provided 
that it is compatible with the overriding 
objective, to facilitate the use of the 
procedure.

In a recent case, Stirling Jewellers 
(Dudley) Ltd v Revenue & Customs 
[2019] UKFTT 44 (TC), the judge 
stated: “If ever there was a dispute 
which cried out for a determined 
attempt at Alternative Dispute 
Resolution, it was this one…”

ADR Process
If tax assessments have been issued on 
the case, the appeal has to be accepted 
by tribunal before applying to ADR. 
This is so the client’s appeal rights are 
safeguarded and there is no point for 

HMRC to invest resources in an appeal 
that has expired.

The ADR application is submitted 
online and an email acknowledgement 
is received on the day. The ADR 
applications are then allocated and 
considered by an ADR facilitator, who 
will contact both parties to discuss 
the applications. If the ADR facilitator 
is not sure of accepting the case into 
ADR then they will prepare a report 
which is submitted to a panel of ADR 
senior experts. The panel will then 
take the decision to accept or reject 
the ADR application. All applications 
are considered carefully before being 
accepted or rejected and the decision 
is taken within 30 days.

Both parties have to provide an opening 
statement and a signed memorandum 
of understanding which outlines the 
ground rules of the process. In most cas-
es, a face-to-face meeting is arranged. 
There have been teleconferences ar-
ranged for more simple disputes. When 
I left in 2014, HMRC were looking to 
carry out mediation through Skype or 
Google hangouts, but there were issues 
with this because of the data confiden-
tiality issues. 

The decision makers have to be 
present on the day. It is compulsory for 
the HMRC party to participate in ADR 
once the ADR application has been 
accepted. I find that a conversation 
with the HMRC caseworker before an 
ADR application is submitted helps 
to ease the whole process. The whole 
day has to be reserved as it cannot be 
predicted how long it will take to reach 
a resolution. The aim is for both parties 
to reach a resolution on the day and 
sign the ADR exit agreement. I find 
that even if a resolution has not been 
reached ADR distils the points of the 
dispute. The ADR process is aimed to 
be completed within 120 days from the 
time the application is submitted to the 
exit agreement. 
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The ADR facilitators often have a 
tax compliance background and are 
trained in mediation as well as tribunal 
processes. They are not there to 
make a judgement, but to facilitate 
an agreement between the decision 
makers; in this case it’s normally 
the caseworker’s manager and the 
taxpayer. Often HMRC caseworkers 
do not give oral evidence any weight 
and the ADR process does posit 
that the tribunal judge will also give 
consideration to any oral evidence.

When should you apply for ADR?
ADR tends to lend itself to small and 
medium tax disputes better. ADR will 
not be used for late penalties i.e. £100, 
or procedural matters i.e. tax codes, or 
for debt management matters. One will 
not find a set criterion as each case is 
judged on its merits. One case may be 
accepted even if it is at the statement 
of case submission stage, but a similar 
one maybe rejected because it is at the 
statement of case stage. It depends if 
there is an area in the tax dispute that 
could be dealt via ADR. It is important 
that we test the boundaries of ADR. 
It is one of the most positive services 
provided by HMRC and it is effective as 
a tool to reach a resolution especially 
when communications have broken 

down between the caseworker and 
taxpayer. 

ADR should be considered when:

• Parties are unclear or unable to 
articulate points in dispute.

• There is no dispute over technical 
analysis, but parties need to agree 
methodology to quantify liability.

• There is a dispute over facts. 
• There are strained relationships 

between HMRC and the taxpayer.
• The taxpayer feels that information 

and documents have not been 
considered by HMRC.

How the LSS works
The Litigation and Settlement Strategy 
(LSS) underpins HMRC’s approach 
to tax disputes. HMRC caseworkers 
should be following the guidance 
as set out by the LSS, if not I find it 
helpful to point out the LSS to them. 
The LSS points out that HMRC aims 
to resolve those tax disputes which do 
arise in a way which establishes the 
right tax due at the least cost. HMRC 
will be non-confrontational and will 
work collaboratively with customers 
wherever possible. The LSS also states 
that we should explore where there is 
a range of possible right answers. At 

the end of ADR, when a resolution is 
reached the HMRC caseworker has to 
sign a statement that the agreement 
abides by the LSS. HMRC cannot 
accept a less alternative than would 
be acceptable at tribunal. The LSS 
states that HMRC will resolve disputes 
consistently with the law. A recent tax 
case, The Serpentine Trust Limited 
v HMRC [2018] UKFTT 535 (TC) 
established that the ADR resolution 
was ultra vires contract therefore went 
beyond the legal powers of HMRC 
therefore the agreement was voided as 
it was inconsistent with the law.

What is the advantage in ADR?
Both parties retain ownership of the 
decision, whereas at tribunal the 
decision would be made by the tribunal 
judge and at HMRC review stage, by 
the HMRC reviewer. ADR enables 
parties to begin or resume negotiations 
when direct negotiations have stalled 
or are at an impasse. A third-party 
presence via the ADR facilitator also 
changes the dynamics of a dispute 
and brings a fresh perspective. ADR 
allows for flexible discussions to take 
place that could not in the normal 
compliance process.

The ADR process is a confidential 
and without prejudice process. The 
confidentiality only becomes redundant 
if a complaint is made about the ADR 
process/facilitator or where is not 
consistent with the law. If litigation 
is unavoidable, it can also help both 
parties prepare the facts of the case. 
ADR also saves on time and costs, 
HMRC found that 15 hours of time 
is spent on an ADR in comparison to 
tribunal which can be 100 to 250 hours. 
I see ADR as the last best opportunity 
to reach an agreement on the case. At 
tribunal there is a 14-25% success rate 
for appellants at tribunal from 2015 to 
2018. Whereas at ADR, over 80% of the 
ADR disputes are either fully or partially 
resolved. 

• Jesminara Rahman is a tax 
investigations specialist and Director 
of Tax Resolute. Contact jesmin@
taxresolute.com or call 0750 8034 311
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